
Government should continue to 
develop strategic approaches 
to participation ensuring that all 
Government departments and 
public bodies establish structures 
to consult with and include the 
views of children.

The NI Executive should 
develop, resource and 
implement a national advocacy 
strategy to ensure that children 
have the support to engage 
in making important decisions 
relating to them.

As the UN Committee on the Rights of the 
Child pointed out in its General Comment 
12 (2009), this right also applies to decisions 
made about individual children, about their 
care, education, home life, communities, 
healthcare, judicial or administrative 
proceedings and other matters.  

Indeed, as one of the four general principles 
of the Convention, the right of children under 
article 12 to have a say in decisions affecting 
them is not only a right in itself, but it also 
must be taken into account when considering 
the application of all other rights.
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It should 

be considered in the light of other UNCRC 
articles, including article 3 (the best interests 
of the child being the primary consideration), 
article 5 (appropriate direction and guidance 
from parents), article 13 (freedom of 
expression), article 17 (the right to access 
information) and article 42 (duty to inform 
children and adults of the rights of children).

Evolving capacity
Childhood is a period of extraordinary 
growth and development, during which 
children’s capacities to understand, weigh 
information, exercise judgment and make 
and communicate decisions are constantly 
evolving. Indeed this is a key distinction 
between childhood and adulthood. Adults 
are legally presumed to have developed the 
necessary capacities in all spheres to take sole 
responsibility for their actions – whether or not 
in reality they are competent. Since children’s 
capacities are developing, they are presumed 
to lack the competence to take responsibility 
for themselves and are provided with 
protections corresponding to their perceived 
immaturity and vulnerability.
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The evolving capacity of children to form views 
and express them is recognised in article 12, 
along with the responsibility of authorities 
to give the views of children ”due weight” in 
accordance with their “age and maturity”.
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While very young children do not have the 
same capacities as older children or adults, 
they are often able to express views on issues 
that affect them.
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They are entitled to respect 

for their capacities and failure to do so both 
denies them respect as individuals and restricts 
their opportunities to develop decision-making 
capacity.  

While adulthood confers responsibility for 
decisions in all spheres, there is also provision 
in law for children to make – or have a say in 
– decisions affecting them. In some cases this 
is done through fixed age-limits, for example 
at the age of 14 children can elect whether a 
case against them will be heard by a jury or 
magistrate, and at 16 they can have sexual 
intercourse and join the army.
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In contrast, at 

the age of 10 children are presumed to have 
sufficient capacity for criminal intent and are 
held responsible for criminal behaviour.

However, age alone is an unreliable predictor 
of competence. Recognising this, provisions 
are also in place to assess the competence 
of children to make decisions in specific 
circumstances regardless of age and without 
the knowledge or consent of parents or carers. 
For example, counselling and psychology 
professionals assess children’s capacity to 
consent to treatment and make decisions about 
interventions, and health professionals judge if 
they are able to give permission for treatment.
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There is a need to address the contradictory 
legislative direction around children’s capacity 

while also recognising the evolving capacities 
of children and their right to have a say in 
decisions affecting them.

Promoting participation
In an article on children’s participation in 
education, Professor Lundy proposes a new 
model for conceptualising article 12, outlining 
four separate factors – Space, Voice, Audience, 
and Influence.
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Space: 
Children must be given the opportunity to 
express a view. This involves recognition of 
children’s right to express their views and the 
need to reflect this in structures, legislation, 
policies and procedures.

Voice: 
Children must be facilitated to express their 
views. Appropriate information must be 
provided and children supported to develop 
and express their views. This is particularly the 
case for younger children and those who are 
marginalised or vulnerable. 

Audience: 
The view must be listened to. The context in 
which a child exercises his or her right to be 
heard should be enabling and encouraging, 
so that the child may be confident that the 
decision-makers will listen and seriously 
consider the views expressed. 

Infl uence: 
The view must be acted on as appropriate. 
The decision-maker has to inform the child of 
the outcome of the process and how his or her 
views were considered. Children should be 
able to appeal or file a complaint if they wish 
to challenge the decision.

The right of children to have a say and have their views taken seriously is one of the fundamental 
values of the UNCRC. It applies to decisions across all levels and situations. Although children in the UK do 
not vote in elections, Governments and other authorities nevertheless have a responsibility to take account of 
childrenʼs wishes in other ways when developing policies, procedures or legislation.1

The NI Executive must ensure 
that children are provided 
with accessible complaints 
and appeals mechanisms to 
challenge decisions made by 
Government departments and 
public authorities.

Since devolution there has been an 
increased commitment to establishing 
structures for participation, including the 
Network for Youth, and NI Youth Assembly. 
These are to be welcomed – but will require 
skillful facilitation to ensure that children from 
a range of backgrounds are supported to 
formulate and express their views. Moreover, 
they will require commitment from decision-
makers to both listen to and take into account 
the views expressed. 

We recognise the commitment by a number of 
Government departments to develop a policy 
on children and young people’s participation 
and encourage the Executive to formalise this 
as standard practice across all departments. 
Decision-makers are also supported to engage 
with children through the establishment of 
the Participation Network in 2007, funded by 
OFMdFM. 

However, despite these developments, and 
the apparent guarantee in section 75 of the 
Northern Ireland Act 1998 that children will 
be consulted, the realisation of article 12 has 
been limited. There are few examples of quality 
participation by children in Government decision 
making – or evidence that their participation 
truly influences policy development. 

A comprehensive audit of children and 
young people’s participation is required to 
benchmark current activity and to measure 
future improvement. Child friendly versions of 
documents – especially consultation documents 
– must be produced. Furthermore, engagement 
cannot be limited to just young people, but 
should be extended to younger children, and 
those who are particularly marginalised.

Ensuring that mechanisms and structures are in 
place to allow children to have a say in decisions 
affecting them is vital – but this is not sufficient 
in itself. As Lundy points out,
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children must be 

facilitated to express their views. Information 
should be provided in appropriate formats, 
and children supported in developing their 
understanding, in considering information and 
in making and communicating their decisions.
Independent advocacy must be made available 
to children to support their participation, 
particularly where they are marginalised 
or vulnerable, or where decisions will have 
significant ramifications for their lives. 

The word ‘advocacy’ originates from Latin and 
means ‘to add a voice’. Advocacy should be 
‘child centred’, ensuring that children’s interests 
are the central focus and their voices heard in 
decision-making processes. It can also be ‘child 
led’, where children are supported to take on 
advocacy themselves. 

Despite an increased recognition of the 
importance of advocacy for children, provision 
in Northern Ireland is patchy at best. It is largely 
limited to specific contexts and particular 
groups such as care experienced children and 
those engaging in legal proceedings. 

A comprehensive advocacy strategy for all 
children across Northern Ireland should be 
developed and implemented. The development 
of new Mental Capacity legislation offers a key 
opportunity to provide a legislative basis for 
children’s access to advocacy services. 

Article 12 of the UNCRC provides children not 
only with the right to be heard, but with the right 
to have their views taken seriously. Decision-
makers must inform children of how their views 
have been considered, and enable a child to 
appeal a decision or file a complaint if they wish 
to challenge a decision. Children should also 
have access to mechanisms for complaining 
about services or treatment they have received, or 
believe they should have received. 

The Committee on the Rights of the Child’s 
General Comment No 12 (2009) outlines the 
need for access to complaints, remedies and 
redress:

 “Children should have the possibility   
 of addressing an ombudsman or a 
 person of comparable role (...) in 
 order to voice their complaints. 
 Children should know who these
 persons are and how to access them. (...) 
 Complaints procedures must provide 
 reliable mechanisms to ensure that   
 children are confident that using 
 them will not expose them to risk of 
 violence or punishment.” 
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An audit of complaints mechanisms open to 
children should be conducted. This should not only 
assess whether they exist across all departments 
and authorities, but also if children know about 
them, are provided with child-friendly information, 
and are confident in accessing them. 

Children’s complaints should be properly 
investigated, and given equal weight to complaints 
made by adults. 

Duty bearers: All Government departments, agencies 
and public bodies.

Duty bearers: NI Executive, particularly DHSSPS., NIO.Duty bearers: All Government departments, agencies 
and public bodies.


