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There are few more hackneyed expressions in the field of Family and Children’s Law than that which is the heading of this seminar. It is a saying which trips lightly off the tongue and everyone involved in family Law pays lip service to it. Article 3 (1) of the Children (NI) Order 1995 enshrines the principle as follows: ‘Where a court determines any question with respect to - 

(a) The upbringing of a child: or 

(b) The administration of a child’s property or the application of any income arising from it, 

the child’s welfare shall be the court’s paramount consideration.’ Note the wording. It enjoins any ‘court’ to have such regard. It does not force everyone to have this regard. However, in the Family Courts, it will be the court alone which is to take ultimate responsibility for the making of any decision affecting a child or children, all or any of whom must be considered individually rather than collectively. Article 3 makes it abundantly clear that a court cannot merely acquiesce in a decision taken by parents, or even a Trust, in respect of a child. We are bound to consider it as our chief objective in reaching any decision in cases which come before us. In many, if not nearly all, cases which are handled by us, there will be no good reason for us to do other than effectively to rubber stamp the agreements set before us. But the Law requires that we must judge any agreement by reference back to the basic proposition that any decision of the court must be guided principally by what we consider to be in the best interests of the individual child. 

Note also the words ‘the court’s paramount consideration’. It is not to be ‘a’ paramount consideration. Rather it is to be ‘the’ paramount consideration. There is no other consideration which can be considered to be at least its equal. Now, set beside this the injunction of article 8 of the European Convention on Human Rights, which allows to all parties a right to family and private life , and which, by so doing, recognises that all parties in Family Proceedings each have their rights in this regard. In other words, in engaging the rights of the individual child, we must not forget the rights of all other members of the child’s family, especially if they are actual parties to the proceedings (because ECHR refers specifically to ‘parties’). At first blush, there appears to be a possible contradiction between that clause (which has been incorporated into our law in the year 2000) and Parliament’s own ‘home grown’ legislation which makes the child’s rights paramount. However, there is case law, as I presume most of you already know, that there is, in fact, no conflict between these clauses. What it means, in effect, is that in giving our principal attention to the child’s rights, we must not disregard the rights of other family members. In effect, it says that any person’s rights to a family or private life must be considered and respected, but that they are, in effect, ‘trumped’ by the rights of the child, whose rights will always take priority in the event of a clash between conflicting rights.
The rights and best interests of a subject child in Family Law are determined with reference to what are, perhaps rather quaintly now, known as ‘the Welfare Principles, which are set out in article 3(3) of the Children (NI) Order of 1995. In establishing what is in a child’s best interests, a Court is enjoined to consider, ‘in particular’ - the following – 

‘(a) the ascertainable wishes and feelings of the child concerned (considered in the light of his age and understanding);
(b) his physical, emotional and educational needs;

(c) the likely effect on him of any change in his circumstances;

(d). his age, sex, background and any relevant characteristics of his which the court considers relevant;

(e). any harm which he has suffered or is at risk of suffering;

(f). how capable of meeting his needs is each of his parents and any other person in relation to whom the court considers the question to be relevant;

(g). the range of powers available to the court under this Order in the proceedings in question.’

By virtue of the words used – ‘in particular’ – it is clear that this list is not exhaustive. There may be other considerations in the child’s circumstances not directly referred to in the actual wording of the legislation which deals with other matters which have relevance to the particular child and to which we should have regard. These could be, for example, matters of religious beliefs or sporting activities or whatever.

In so doing, we are required not to make any order at all unless we consider that by so doing it would be better for the child than making no order at all. 

But quite clearly, we are most certainly not to make any order simply because a particular child wants us to do so. The child’s wishes and feelings are very important indeed, particularly as he or she grows older, but they cannot of themselves be decisive. All of the aforesaid matters have to be taken into account in reaching a decision. By the same token, all of this can appear to be somewhat paternalistic in this day and age, what with all this talk of ‘welfare’. It is essential not to get too ‘hung up’ about nomenclature. In the scheme of things, what actually happens is far more important than what you call it.  (I know others may disagree with this). But we need to avoid giving a child the impression that we are not trying to patronise him or her. 

When we speak to a child in the course of proceedings – and I do, from time to time, we should make it clear that his or her wishes and feelings are indeed important to us, but we must stress that at the same time we cannot merely do what he or she wants, simply because he or she has asked for it. We must spell out to them, in a way they will understand, that the final decision must rest with the court, having heard everyone’s point of view and that we must, ourselves act in accordance with the law which binds us. When I personally speak to any child I always make a point of telling them that it is not because we are innately more intelligent than they are – we may very well, in some cases, not be, - but because the law has said that we are put in the position requiring us to take these decisions and because we have been on this Earth for a longer time than they have, which gives us more ‘life experience’ than they have and have acquired a certain knowledge of what risks and dangers exist out there.

 We often hear of older children ‘voting with their feet’ in circumstances where both parents are seeking Residence Orders for that particular child. It is true, also, that we cannot force a child to conform to a Residence or Contact Order, if they are really determined not to obey it. The force of the law is brought to bear on the parents rather than against the child. A parent, whose child is subject to a Contact or Residence Order, is obliged to do his or her best to get the child to comply with the order made by the court, but he or she cannot force the child so to comply. 
It is not often that we get the chance actually to speak to a child whose whole future is in our hands. We are, of course, constrained by a number of factors –case load, time, regulations, the fact that we are bound to be perceived by young persons as patronising them and the like. But we owe it to young people to be entirely honest with them. I do not get many opportunities to speak to young persons in the course of proceedings.  It is incumbent upon those involved in the representation of a child and of the court – as part of the process of hearing the voice of the child, to bring to the attention of the child that if he or she wishes, they can ask to see or to speak to the Judge and to make personal representations to him or her. I hope that, when I speak with children, I always treat them with respect. ‘Respect’, in this context, among other things, means not promising them what we cannot deliver. We must be absolutely honest with them at all times.
 I meet young people in two main contexts. If a child wants to speak to me in a private law context (usually a dispute between two feuding parents), or in a case where they are to be committed to Secure Accomodation or the local Trust seek a Care or Supervision Order (in the Public Law arena), I owe him or her several things. The first of these, as I have said, is honesty. I do not beat around the bush if I feel that he or she is not playing fair with me. I cannot, for example, release them from Secure Accomodation where the conditions necessary for the making of such an Order are met. The Law gives me no option but to make a Secure Accomodation Order if the conditions laid down in article 44 of the Children (NI) Order, 1995 are met. It is a one-or-the other situation. Either the conditions for the making of such an Order are met or they are not, If they are, then the Law gives me no option but to make an Order. If, on the other hand, they are not met, then I have no option but to refuse the Order, even if it appears to me that an Order would really be better for the child. The conditions necessary for the making of a Secure Accomodation Order are these: ‘…that the child has a history of absconding and is likely to abscond from any other description of accomodation; and
If he absconds, he is likely to suffer significant harm; or

that if he is kept in any other description of accomodation he is likely to injure himself or other persons.’ – or, alternatively, that they are beyond parental control.
The sort of harm typically would be that they fall prey to ruthless individuals or organisations, who will exploit them criminally, sexually or emotionally, although it can be any sort of harm imaginable. 

When I speak to the young people caught up in a Secure Accomodation application, I make it perfectly clear to them what exactly are the parameters of my powers – what I can do and what I cannot do. I refuse to promise what I cannot deliver. If an application is made for an Interim Secure Accomodation Order, they will leave the court in no doubt as to the reasons the court is or, occasionally, is not making the order. They will also know whether or not they have any realistic chance of being allowed to leave Secure Accomodation on the next occasion. Sometimes I have to tell them that although the Order is for only a short period, there may be a very good reason as to why it has been made for that period without any guarantee that the Order will not be extended on the next occasion, or, indeed, that it undoubtedly will be extended. I am not doing this to be patronising or nasty to them. Rather. I feel that I owe it to the dignity of the young person that I should be entirely honest with them. By the same token, if they have been making significant progress, I shall be sure to tell them so and to praise them for their efforts. One must be entirely even-handed in this process.
In other cases in which a young person wants to speak to me outside of the court arena, I first check that it is indeed the young person him- or herself who wants to see me, and that it is not some adult (typically a parent) who wants him or her to come to see me to tell me what the parent wants him or her to say.     Once satisfied on this ground, I need to know what the young person wants to say to me. Sometimes he just wants to see me for himself and to see the courtroom. More often, he wants to tell me something of importance to him with respect to the case. When this happens, I tell him two things – first, that whatever he tells me, I shall have to tell all parties to the proceedings. I cannot give the parties a fair trial (as required by article 6 of the ECHR) unless I disclose to them everything which will impact upon my decision making. Secondly, I promise to take anything he tells me as very important, but that I cannot at all promise him that I shall make an Order compatible with his desires. I undertake also to give him a clear explanation as to why I have made a decision which goes against his wishes, if that be the case.
I have read through the General Comment No. 14 on the rights of the child to have his or her best interests taken as a primary consideration. The first thing which strikes me about it is the use of the word ‘a’. In Family Law in this jurisdiction, as I have mentioned earlier, the word ‘the’, in the context of the Children (NI) Order would, perhaps, have been preferable. However, it does highlight the importance which the World’s legislators are beginning to take children seriously as active participants in today’s affairs, setting out, as it does, how one assesses ‘best interests’ in the context of many aspects of a child’s life. It will prove a very important point of reference for many cases dealing with children in today’s Society and, as such, is greatly to be welcomed. I look forward to the day when it is actually quoted to me in court. It has not happened yet. But there is always a first time for everything!
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