DEALING WITH CASES IN THE YOUTH COURT: THE BEST INTERSTS OF THE CHILD.

Most of this paper is concerned with the process of dealing with children who have committed crime. The principles that guide the approach taken by the Youth Court apply both to decisions in relation to bail and to the manner in which children who have been found guilty are dealt with. These principles also govern how children who are affected by crime (as victims of crime or as witnesses to crime) are dealt with by the courts.
Article 5(1) of the Criminal Justice (Children) (Northern Ireland) Order 1998 provides that “[the] words “conviction” and “sentence” shall not be used in relation to children dealt with summarily.” As Article 5(2) makes clear, the proper terms are “a finding of guilt” and “order made upon such finding” [This is described by Valentine, Criminal Procedure in Northern Ireland (2nd Edit.) (para.20.13) as a “piece of pedantry” not followed in his book].
AGE
No child under the age of 10 years can be guilty of an offence; Article 3 of the 1998 Order. A child is a person under the age of 18 years; Article 2(2) of the 1998 Order.

The court shall enquire as to the age of the child but an order of the court shall not be invalidated by any subsequent proof that a mistake as to his actual age has been made; Article 62 of the 1998 Order.

By Article 30(2) of the 1998 Order, when proceedings in respect of a child are commenced before a youth court and he turns 18 before the conclusion of the proceedings, the court may continue to deal with the case and make any order which it could have made if he had not attained that age. Proceedings are commenced not when the summons is issued or served but when the hearing commenced; Dixon v. McCann [1985] NI 257. Valentine in Criminal Procedure in Northern Ireland (2nd Edit.) (para. 20.11) comments that the preponderance of authority in England is that a summary trial commences not at the taking of the plea, nor necessarily at the start of hearing evidence but when the court has embarked upon the process of determining guilt or innocence (as when the court starts to hear submissions on a preliminary point which has a direct effect on the guilt finding process); R. v. Horseferry Road Magistrates’ Court, ex parte K [1997] QB 23.  Further proceedings taken in consequence of any default (failure to pay any fine or other monetary order or breach of a recognizance) shall be deemed to be part of the original proceedings. The attainment of the age of 18 by a person in respect of whom a community order, a youth conference order or an order of conditional discharge has been made, shall not deprive a youth court of jurisdiction either to enforce his attendance and deal with him in respect of any failure to comply with the requirements of the relevant order or to amend or discharge the order; Article 30(3).
BAIL
There is a statutory framework that governs the grant or refusal of bail to a child; Article 12 of the Criminal justice (Children) (Northern Ireland) Order 1998. There is a statutory presumption in favour of bail. Bail may only be refused if certain criteria are met (these relate to the nature of the offence and the previous offending behaviour of the child) and that “the court considers that to protect the public it is necessary to remand him in custody”; there is no reference to protecting the child (unlike Article 39 of the Police and Criminal Evidence (Northern Ireland) Order 1989 in respect of the grant or refusal of bail by police). These provisions are subject to the overarching Aims of the Youth Justice System which are set out in Section 53 of the justice (Northern Ireland) Act 2002.  Decisions in respect of bail are governed by Article 5 of the European Convention on Human Rights.

Article 5(1)(c) of the Convention permits “the lawful … detention of a person … for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing having done so.” Further, Article 5(3) provides that “[everyone] arrested or detained in accordance with [Article 5(1)(c)] shall be brought promptly before a judge … and shall be entitled to trial within a reasonable time or to release pending trial.” Such release “may be conditioned by guarantees to appear for trial.” The purpose of article 5(3) of the Convention is to provide a safeguard against arbitrary detention and to ensure an independent scrutiny of the reasons for the accused’s detention and to ensure release if continued detention is not justified. The scope of Article 5(3) was described in Aquilina v. Malta [2000] EHRR 185: “This provision enjoins the judicial officer before whom the person appears to review the circumstances militating for or against detention, to decide by reference to legal criteria whether there are reasons to justify detention, and to order release if there are no such reasons … [in other words Article 5(3)] requires the [judge] to consider the merits of the detention.”
Strasburg case-law suggests that pre-trial detention may be compatible with the defendant’s right to release under Article 5(3) of the Convention where it is for the purpose of avoiding a real risk that, were the defendant released on bail he would be at risk of harm against which he would be inadequately protected; LA v. France [1998].

Rule 13.1 of the United Nations Standard minimum Rules for the Administration of Juvenile Justice (the Beijing Rules) states that “detention pending trial shall be used only as a measure of last resort and for the shortest possible period of time” and (Rule 13.2) “whenever possible, detention pending trial shall be replaced by alternative measures, such as close supervision, intensive care or placement with a family or in an educational setting or home.”
PRINCIPLES RELEVANT TO DEALING WITH CRIMINAL CASES
In respect of those who have been found guilty of an offence there is a wider range of options for dealing with children (whether in the Youth Court or the Crown Court) than is the case for adult offenders. The Justice (Northern Ireland) Order 2002 made major changes to the manner in which children are dealt with in relation to crime. In the Review of the Criminal Justice System in Northern Ireland (2000) the Criminal Justice Review Group recommended the development of restorative justice approaches to child offenders. The Report states that “[Restorative justice] is a more inclusive approach to dealing with the effects of crime, which concentrates on restoring and repairing the relationship between the offender, the victim, and the community at large, and which typically includes reparative elements towards the victim and/or the community”(para. 9.5).

When dealing with a child offender the court must have regard to the principal aim of the youth justice system (to prevent offending, including re-offending, by children), the welfare of the offender and the purposes of sentencing. The purposes of sentencing are punishment, reform and rehabilitation, protection of the public and reparation to those affected by the offence.

In the United States, the Supreme Court in Ewing v. California 538 US 11, noted the legitimate goals of penal sanctions to be retribution, deterrence, incapacitation and rehabilitation.

By section 53(1) of the Justice (Northern Ireland) Act 2002 the “principal aim of the youth justice system is to protect the public by preventing offending by children”. Further: “All persons … exercising functions in relation to the youth justice system must have regard to that principal aim in exercising their functions, with a view (in particular) to encouraging children to recognise the effects of crime and to take responsibility for their actions”. Such persons must also “have regard to the welfare of the children … (and to the general principle that any delay in dealing with children is likely to prejudice their welfare) with a view (in particular) to furthering their personal, social and educational development”. This last requirement reflects Article 3(1) of the United Nations Convention on the Rights of the Child which provides: “In all actions concerning children … the best interests of the child shall be a primary consideration.”
In General Comment No. 14 (2013) on the right of the child to have his or her best interests taken as a primary consideration, the United Nations Committee on the Rights of the Child states (para.4): “The concept of the child’s best interests is aimed at ensuring both the full and effective enjoyment of all the rights recognized in the Convention and the holistic development of the child” The “holistic concept” should embrace the child’s physical, mental, spiritual, moral, psychological and social development and should promote the child’s human dignity.
The child’s best interests is a threefold concept (para.6 of the General Comment). First, as a substantive right; namely the right of the child to have his best interests assessed and taken as a primary consideration when different interests are being considered. Second, as a fundamental, interpretive legal principle; if a legal provision is open to more than one interpretation, the interpretation which most effectively serves the child’s best interests will prevail. Third, as a rule of procedure; when a decision is to be made that will affect a child, the decision- making process must include an evaluation of the possible impact (positive or negative) of the decision on the child concerned. The concept of the child’s best interests is complex and its content must be determined on a case by case basis; it is flexible and adaptable. “It should be adjusted and defined on an individual basis, according to the specific situation of the child … concerned, taking into account [the child’s] personal context, situation and needs.” (para. 32)
The Committee is of the opinion that (para.28): “In criminal cases, the best interests principle applies to children in conflict (that is, alleged, accused or recognised as having infringed) or in contact (as victims or witnesses) with the law, as well as children affected by the situation of their parents in conflict with the law.” The Committee “underlines that protecting the child’s best interests means that the traditional objectives of criminal justice, such as repression or retribution, must give way to rehabilitation and restorative justice objectives, when dealing with child offenders.”

While ‘the best interests of the child’ is a primary consideration this does not equate to “the paramount consideration” The Committee recognizes that the best interests of the child might conflict with other interests or rights (of other children, the public, parents for example). “If harmonisation is not possible … decision-makers will have to analyse and weigh the rights of all those concerned, bearing in mind that the right of the child to have his … best interests taken as a primary consideration means that the child’s interests have high priority and not just one of several considerations” (para. 39). Therefore, “a larger weight must be attached to what serves the child best”.
Article 40 of the United Nations Convention on the Rights of the Child recognises the right of every child to be treated in a manner consistent with the promotion of the child’s sense of dignity and worth which reinforces the child’s respect for the human rights and fundamental freedom of others, which takes into account the child’s age and the desirability of promoting the child’s reintegration and the child assuming a constructive role in society. This is reflected in section 53 of the 2002 Act (aims of youth justice system).

As was noted by Kerr LCJ in R. v. CK, a minor [2009] NICA (para. 18): “The European Court of Human Rights has regarded the United Nations Standard Minimum Rules for the Administration of Juvenile Justice 1985 (the Beijing Rules) and the United Nations Convention on the Rights of the Child … as providing guidance on how juvenile offenders should be dealt with.” He continues: “Paragraph 5 of the Beijing Rules states that the deprivation of liberty should only be imposed after careful consideration. It should be for the minimum period and should be reserved for serious offences.” 

Article 36(b) of the United Nations Convention echoes Paragraph 5 of the Beijing Rules: “No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time.”

In R. v. CK, a minor  Kerr LCJ states that “[the] theme common to all these provisions (the need to have particular regard to the welfare of the child offender) should inform the approach of the court” to dealing with (sentencing) children. He continues: “Examination of the suitability of alternate methods of dealing with the case other than by detention must take place against the backdrop of an imperative to do what is best for the child, while, of course, recognising the need to prevent offending by children.” Moreover, “where it is concluded that detention is required there is a need to focus on what is the minimum period that will accommodate that requirement.”

 “Far more than with adults, the approach to sentence will be individualistic”; Overarching Principles – Sentencing Youths, Sentencing Guidelines Council (for England and Wales) – (Consultation, June 2009). 

In deciding how to deal with a particular offender regard will be had to the seriousness of the offence. Clearly some offences are more serious than others but equally obvious is the fact that within a particular type of offence some cases will be more serious than others. In assessing the facts of the case the Court will identify the aggravating circumstances of the crime but must also identify the mitigating factors and weigh up the appropriate response by the Court. The penalty imposed should not be disproportionate to the offence. Where more than one person has been involved in the commission of the offence it is necessary to identify the roles played by each person to establish whether any differences should be made in respect of each participant. It can be very difficult to give proper effect to the ideal of parity of sentencing. There will be times when all of the participants are not before the Court. The Court is bound to give credit to those who admit their guilt; the earlier the plea the greater the amount of credit to be given. Any previous findings of guilt or cautions administered must be taken into account. The commission of an offence whilst on bail for another offence is clearly an aggravating factor. 

Essentially, the punishment should fit the crime. In the United States, the Supreme Court in considering the Eighth Amendment (the Cruel and Unusual Punishments Clause) in Weems v. United States 217 US 349 held that embodied in the cruel and unusual punishments ban is the “precept … that punishment for crime should be graduated and proportioned to [the offence]”. The Eighth Amendment “guarantees individuals the right not to be subjected to excessive sanctions”;  Roper v. Simmons 543 US 551(which abolished the death penalty for juvenile offenders).
The Committee on the Rights of the Child in General Comment No. 10 (2007): Children’s rights in juvenile justice states (para. 10) that children “differ from adults in their physical and psychological development and their emotional and educational needs.” The report continues: “Such differences constitute the basis for the lesser culpability of children in conflict with the law.” These and other differences are the reasons for a separate juvenile justice system and require a different treatment for children.
The general sentencing framework is set out in the Criminal Justice (Northern Ireland) Order 2006 along with the Criminal justice (Northern Ireland) Order 2008.

Article 2 of the Criminal Justice (No. 2) (Northern Ireland) Order 2004 provides that in considering the seriousness of an offence the court shall have regard to whether the offence was “aggravated by hostility”. An offence is aggravated by hostility if at the time of committing the offence (or immediately before or after doing so) the offender demonstrates hostility towards the victim based on the victim’s membership (or perceived membership) of a racial, religious or sexual orientation group or a disability (or perceived disability) of the victim or the offence is motivated (wholly or partly) by hostility towards members of a racial, religious or sexual orientation group or persons who have a disability or a particular disability. It should be stated in open court that the offence was aggravated by hostility.

The youth and immaturity of an offender must always be a legitimate mitigating factor. This must be tempered by comments in Attorney General’s Reference (No. 3 of 2006) Gilbert [2006] NICA 36: “… the youth of the offender will have a variable effect on the sentence according to the nature of the crime and the awareness of the individual defendant of the nature of the offending behaviour.”; per Kerr LCJ. In England the Court of Appeal ruled that “… youth will always be a relevant consideration [but] the extent to which it calls for a reduction (and, specifically a ‘significant’ reduction) by comparison to a sentence which otherwise would have been passed on an adult, nevertheless remains to be assessed by the sentencing court by reference to the circumstances of the case.”; R. v. Asi-Akram [2005] EWCA Crim 154.

In Graham v. Florida, 560 US 48 the Supreme Court (building on Roper) noted that children are constitutionally different from adults for sentencing purposes. Their lack of maturity and underdeveloped sense of responsibility lead to recklessness, impulsivity and heedless risk-taking. They “are more vulnerable … to negative influences and outside pressures” including from their own family and peers; they have limited control over their own environment and lack the ability to extricate themselves from horrific, crime producing settings. Also, because a child’s character is not as well formed as an adult’s, his traits are less fixed and his actions are less likely to be evidence of irretrievable depravity. Roper and Graham emphasize that the distinctive attributes of youth diminish the justifications for imposing the harshest sentences on young offenders, even when they commit terrible crimes.
The Sentencing Guidelines Council in England and Wales reminds courts that they should be alert to the high incidence of mental health issues among young people in the criminal justice system; the high incidence of those with learning difficulties or learning disabilities among young people in the criminal justice system; the effect that speech and language difficulties might have on the ability of the young person to communicate with the court (to understand the sanction imposed or to fulfil the obligations resulting from that sanction); the extent to which young people anticipate that they will be discriminated against by those in authority and the effect that it has on the way that they conduct themselves during court proceedings; the vulnerability of young people to self harm, particularly within a custodial environment; the extent to which changes taking place during adolescence can lead to experimentation; the effect on young people of experiences of loss or of abuse – Overarching Principles – Sentencing Youths. (para 2.9) (November 2009)
There will be occasions when an offender crosses a significant age threshold between the commission of an offence and being dealt with for the offence. The court should take as its starting point the penalty likely to have been imposed on the date on which the offence was committed. The court should not manipulate the process (perhaps by adjournment) so as to impose a penalty that would not have been available at the time when the case ought to have been dealt with.

THE JURISDICTION OF THE COURT

Not all cases concerning children are heard in the Youth Court. The Youth Court has a greater criminal jurisdiction than the Magistrates’ Court. By Article 17(1) of the 1998 Order the Court may deal with any offence other than homicide. Thus with the consent of both the prosecutor and the defendant the Youth Court may hear cases which in the case of an adult can only be heard in the Crown Court; charges which are ‘indictable only’.

 The Court may refuse to hear such cases. The court must think it expedient to deal with the matter summarily. When making the decision the court should have regard to the Practice Direction (15th June 2000) of the then Lord Chief Justice. The court should allow submissions but not evidence about the offence (R. v. South Hackney Juv Ct (1983) 77Cr App R 294) and should not be told the defendant’s criminal record (R. v Hammersmith Juv Ct (1987) 86 Cr App R 343). It is important to remember that the Youth Court has the same sentencing powers as the Crown Court in dealing with children; Article 17(2). There has been a tendency towards greater use of the Youth Court in serious cases that would formerly been prosecuted in the Crown Court as a matter of course. This has been led by the decision of the European Court of Human Rights in the case of Thompson and Venables v. United Kingdom 30 EHRR 121.

The relevant date for determining whether the defendant is still a child is the appearance in court when the charge is put and the court makes its decision as to the mode of trial (summary or on indictment), not the date of first appearance in court nor the date when evidence is first called; R. v. Nottingham Justices ex parte Taylor [1992] 1 QB 557.

A charge shall be heard by an adult Magistrates’ Court where a child is jointly charged with an adult; Article 28(2) of the 1998 Order. The charge may be heard by an adult Magistrates’ Court if the child is charged at the same time as an adult with an offence arising out of the same or connected circumstances (Article 28(3)(a)); or an adult is charged at the same time with aiding, abetting, causing, counselling, procuring, allowing or permitting that offence (Article 28(3)(b)); or vice versa (Article 28(3)(c)); or the fact that the accused is a child appears in the course of the proceedings and the court thinks fit to proceed with him (Article 28(3)(d)).

If the Crown Court convicts a child of an offence other than homicide it may remit him to the Youth Court for sentencing; Article 32(1). If found guilty in the Magistrates’ Court that court must remit the child to the Youth Court to be dealt with as if he had been tried and found guilty in the Youth Court; Article 32(1)(a) and Article 32(2).
While the Youth Court enjoys the same sentencing powers as the Crown Court it deals with the cases as a court of summary jurisdiction.

THE HEARING

The hearing of a case in the Youth Court is conducted on similar lines to that in an adult court except for a number of protections in relation to the children appearing before the court. The most significant protection relates to restrictions on reporting proceedings; Article 22(1) of the 1998 Order. These restrictions apply both to children who appear as defendants and to child witnesses in criminal proceedings. The Youth Court is not open to the general public (Article 27(4) of the 1998 Order) and there is a power to clear any criminal court where a child is giving evidence if the court considers the evidence of the child is likely to involve matter of an indecent or immoral nature; Article 21 of the 1998 Order. There are special provisions as to the taking of evidence from a child (a promise is made by children over the age of 14 years and evidence may be given by live television link). In certain cases the evidence of a child may take the form of a pre-recorded video. In some cases a child cannot be required to give evidence in committal proceedings; Article 23 of the 1998 Order. 
A hearing in the Youth Court will normally be conducted by a panel of three judges (a legally qualified District Judge and two Lay – Magistrates); section 63 and Schedule 2 of the Children and Young Persons Act (Northern Ireland) 1968.

Guidelines have been issued in respect of the physical lay-out of the Youth Court, the language to be used in the Court and the general running of the court; The Youth Court Guidelines for Operation and Layout in Northern Ireland. These recognise “the on-going need to ensure that the rights of children are maintained as paramount and that … youth courts are fully compliant with [the Convention] fair trial provisions”; sir Declan Morgan, Lord Chief justice of Northern Ireland.
“Sentencing young offenders is a difficult duty, which involves balancing the seriousness of the offence and offending history, against the welfare needs of young offenders, many of whom have led highly disrupted lives”; Archbold, Magistrates’ Courts Criminal Practice 2008 (para. 27-1) The principal aim of the youth justice system is to “prevent offending”. The welfare principal is therefore “of relevance and importance to the sentencing court in so far as it is consistent with achieving the prevention of  offending by the offender”; (para. 27- 2).
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