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Introduction

[1]
I believe that culturally we are in a post-Harvey Weinstein moment.  Before our very eyes we are witnessing the beginning of the end of the emotional architecture of patriarchy.  The ground is shifting and the walls have words. 
[2]
Most women will have either experienced sexual harassment in the workplace or domestic violence at home or know someone who has.  For these women, those who are now bravely coming forward are not taken from some exotic unimaginable world – they chime with far too many women’s everyday experience.  
[3]
The culture and the rules are changing but not the law.  The idea that male sexuality is controllable has always been the law albeit this appears to be news to some men.  As the Guardian columnist, Suzanne Moore, said recently:
“Somehow these men are unable to get through life without intimidating younger people into having unwanted sexual relations, without knowing it was wrong to touch-up strangers in lifts and without realising it is unacceptable to make sexually suggestive remarks to colleagues all the time.  These men are not victims of some new ideology but they are people desperately trying to hold on to a self-serving system in which they held unaccountable power.” 
[4]
Recently Justin Trudeau, the Canadian Prime Minister, attending a UN Youth Employment Campaign in New York said:
“Men need to know that we are better than that.  How we treat our sisters, girlfriends, cousins, mothers and the world around us matters.  We need to take back what it is to be a man and that means being open, compassionate, respectful and brave about standing up for it.”
[5]
The post Weinstein developments illustrate how cultural change can be suddenly invoked and radical change generated within a comparatively short time provided men and women bravely come forward and speak out.  I believe that we are potentially in the wake of a profound, albeit entirely unrelated, cultural change in family law in general and our approach to children in particular within that system. The review of family justice in Northern Ireland, which was published in September 2017, can hopefully be a real spur to that long overdue change.
[6]
In many respects the review requires not a change in the law which has been there for many years to protect children but rather a change in the culture and the rules.  We in the family justice arena are better than the present system.  We need to revisit the concept that how we treat children really matters.  We must take on board what it means to be a child. To borrow Trudeau’s phrase, that means being open, compassionate, respectful and brave about standing up for them.

The Voice of the Child 
[7]
The key ingredients of this review have been to address the need to improve access to justice, to achieve better outcomes for court users particularly children, to create a more responsive and proportionate system and make better use of available resources.  A pivotal component of that approach has been to develop the concept of the voice of the child being heard.  I have described that in the report as the most important ingredient throughout and a leit motif of most of our recommendations.
[8]
In truth it has been at least in theory the cornerstone of the law for a long time.  Article 12 of the United Nations Convention on the Rights of the Child has been effective from 2 September 1990 with 140 signatories.  It is a human rights treaty which sets out the civil, political, economic, social health and cultural rights of children.
[9]
The Committee on the Rights of the Child in its general comments in 2005 states that even the youngest child’s rights must be respected. It records that respect for the young child’s agency – as a participant in family, community and society – is frequently overlooked or rejected as inappropriate on the grounds of age and immaturity.  
[10]
The procedural rules in Northern Ireland, as well as elsewhere in this jurisdiction have left the professionals to communicate with the child and pass on that communication to the court.  We seem to be wedded to the notion that the court will hear the thoughts and views of children through adults, including their social worker, their parents if they are having contact with them and the Guardian ad Litem or, in private cases, the Official Solicitor.
[11]
In the past there clearly has been reluctance on the part of the judiciary to see children in private.  By and large the assumption was that it was not the right thing to do
.
[12]
There were some rational reasons for that e.g.:
· Seeing the child in private still precludes them giving a guarantee of confidentiality.
· The child has to be told that if a judge hears anything that might influence the decision, all the parties have to be told so that they can have a proper opportunity for dealing with it by evidence or argument.
· Skill is needed in eliciting the child’s views and interpreting them and a short meeting with a judge might not meet these criteria.
· Judges may have little experience of direct communication with children and they may fail to see the pitfalls that a professional would see.
· It is a complicated matter meeting children.  Judges would have to appreciate the depth of family background in that if a child comes from a family where you are not allowed to speak out, particularly to criticise parents’ actions or decisions there may well be difficulty voicing the feelings to anyone let alone a judge.  
[13]
In truth we as judges are better than that.  And increasingly the trend here in Northern Ireland and the Republic of Ireland has been to conduct interviews by the judge with children directly. Five main advantages have emerged:
· The judge will see the child as a real person rather than as the object of other people’s disputes or concerns.  Children may have a very clear idea about what they think is right.
· The court may learn more about the child’s wishes and feelings than is possible at second hand or third hand.
· The child will feel respected, valued and involved as long as the child is not coerced or obliged to make choices that they do not wish to make.
· There is a need to make children feel that he or she has participated in the process of deciding his or her own fate.
· It presents an opportunity to help the child understand the rules.  Just as the parents will have to obey the court order whether they agree with it or not, so will the child.  Hopefully, a child who has been involved in the process may feel more inclined to comply with the decision that one who feels that they have been ignored.
· Training of the professions and the judiciary is an indispensable but eminently doable concept.   

[14]
We have to normalise the process of meeting children in appropriate cases so long as there is clarity about what the purpose is for meeting the child.  That does not mean that judges have to meet children as a matter of routine.  It must remain within the discretion of the judge as to whether he or she considers it appropriate.  But it should be carefully considered throughout the hearing and certainly at the case management stage.  The cultural change means that it will be normal to consider the possibility in every case as to whether it is in the child’s interests for the child to be interviewed personally by them. A positive straw in the wind was that for the first time in our Court of Appeal last month, that Court hearing a residence and contact dispute delegated one member of the court to interview the child with great effect, offering guidance on the concept to the lower courts.

Legal Proceedings

[15]
A profound cultural change needs to embrace the fact that in some cases the dynamics and emotions of family separation and the effects on children make the current system of adversarial litigation inappropriate.  It is incumbent upon us to create a paradigm shift in Northern Ireland, where access to professional support for dysfunctional parental relationships and the separating parents becomes the cultural norm instead of immediate recourse to the full lengthy legal process to resolve parental and family relationships.
[16]
We need a new joined up approach that will begin to educate and empower parents to take responsibility for their circumstance and build their resilience and their family’s resilience so that they can chart a future course that lessens the impact on the emotional and mental health well-being of their children.

[17]
A key component of such a novel approach contained in the Family Justice Review is the robust introduction of a one-stop shop concept at first directions hearings where the judge is both resourced and empowered to consider invoking the assistance of:
· Available and adequately resourced court children’s officers.

· Relationship counselling.

· Parental education.

· Debt counselling.

· Addiction or anger management support.

· Drug and alcohol testing.

· Pre-mediation support.

· Mediation sessions.

· Contact centre referrals.

· The use of specialist courts such as Family, Drug and Alcohol courts.
[18]
If the case has reached court a judge at an early stage – preferably at first directions hearing – should identify the relevant problems in the case before them and have available (for online contact or physically in court) these services to enable them to direct resolutions to the individual problems.  
[19]
If there were dedicated services with set fees, consideration could be given to automatic legal aid authority if the court so directed.  This would avoid delay in sourcing the appropriate provided and obtaining legal aid authority.  It would allow early directions to be swiftly and efficiently implemented.  We need to engage in a cultural change so that we reach decisions about the future of children earlier.
[20]
Without exception, every response that we received on the concept of a one-stop shop during our consultation period was favourable and urged this implementation.  There is universal approval of such a concept right across the family justice vista.  This is a classic case of investing to save. Provided it is properly resourced, it can fundamentally change the way we approach parenting of children in a family justice system and save countless hours of wasted court time and unnecessary expense not to mention the benefits to children and parents which can prevent the long‑term damage that now so often occurs.

Contact Breakdown

[21]
Problems arising out of contact with children play a major role in cost, time and adverse outcomes at least in the private law system.  
[22]
Our fresh emphasis needs to be on outcome – based approaches and problem solving courts.  We need a triage system where a case in which contact has been taking place and has stopped is immediately identified, fast tracked and given priority. 
[23]
We emphasise the role of contact centres in the area of contact breakdown.  It is in these centres where human values are stressed and relationships can be rekindled.  These centres can deal with cases of implacable hostility and have an effect on children well into later life.  However, a fresh emphasis on the precise role of contact centres and the need for understanding by parents and referrers is crucial if children are to benefit from such centres.  Accordingly, we have recommended a new protocol to make clear to the parents of children and referrers their purpose.
[24]
The concept of enforcement has long been a subject of concern and debate.  Repeat applications as a result of breaches of orders represent a recurring problem and suggest that the current system encourages parties to return to court rather than resolve issues through other methods. 
 [25]
Children must not be made a family football kicked about by warring parents in an attempt to damage each other. Courts must become more creative in overcoming the resistance to contact by one parent or other.  
[26]
In England the Children and Family Court Advisory and Support Service (“CAFCASS”) is carrying out a trial -- called Positive Parenting -- to introduce a new approach to give parents the chance to change their behaviour and that of parental alienation with the help of intense therapy.  Those who do not respond will not be allowed to have their children live with them.  In England parental alienation is estimated to be present in 11%-15% of divorces involving children, a figure thought to be on the rise.  
[27]
Our review has grasped this problem and has strongly advocated the creation by the relevant department, probably the Department of Justice, of relevant classes to which offenders compulsorily must attend in the event of breaches of orders.  Failure to attend would constitute contempt of court punishable by imprisonment.  Moreover, we also recommend the introduction of community service orders for offenders who breach family court orders similar to Section 4 and Section 5 of the Children and Adoption Act 2006 in England.  In short we have to introduce a culture of intensive therapy to address parental alienation if children are not to be sacrificed to warring parents.  

[28]
In many ways our approach picks up what already happens in the US and Canada where “parenting co-ordinators” are appointed and supervised by courts to help restore relationships between parents and children if it is thought alienation has taken place.  In Mexico and Brazil, alienating a child from a parent is a criminal act.  

Solutions outside court

[29]
Children need to be protected from some of the dangers endemic in a court based system.  Pre-proceedings counselling, family therapy or mediation must be to the advantage of children and are often more effective in the long term.  
[30]
We have invested some time researching other models of out of court resolutions operated in England, New Zealand, Australia and the USA.  
[31]
Mediation should be more readily accessible and funded by the Legal Services Agency in Northern Ireland as part of the court process.  [32]
Consideration could be given to introducing legislation similar to Section 10 of the Children and Families Act 2014 in England which mandates the undertaking of mediation before issuing any private law children cases.  
[33]
However, our preference was for an earlier educative programme similar to that of the “Parenting Through Separation” and family dispute resolution currently carried out in New Zealand where families are required to attend save in exceptional circumstances prior to issuing proceedings.
[34]
Undoubtedly, the family has become more diverse and complex over the last decades with consequent changes to the nature of disputes brought to court. Our culture has to change so that the adults in the family must take responsibility and be supported in achieving the best outcome for children from a relationship breakdown.
[35]
Obviously, of course, the courts must be ready to be engaged and take an active role where there is a lack of willingness by the parties to agree or mediate a sensible agreement in the interests of children.  
[36]
Support mechanisms, mediation, court proceedings and negotiation must be complementary in aiding the parties to achieve resolution.
[37]
Into this pattern fall our recommendations concerning a Family, Drug and Alcohol court, undertaking a Parenting Through Separation type course prior to court hearings, mediation, firm case management hearings in public law cases and fewer court hearings with the advent of paperless courts and online dispute resolution.  
[38]
By enhancing parental and family well-being, the service will help to radicalise the present system and reduce loss of parental working hours, litigation costs, the pressure on health services and household budgets and the behavioural problems that impact on children and help to improve their attendance rates at school.  
[39]
This proposed wind of change has received, without exception, approval from all of those who responded to our consultation process.  
Single Tier System

[40]
Time is not on the side of children.  They develop at an alarmingly swift rate and delay in providing solutions for them can prove irretrievably damaging. Delay in the system has been an ongoing cancer which, outside purposeful delay, is never in the child’s interests 
[41]
The current family court divisions and the transfer arrangements between the various courts within the family justice system have been identified as a major cause of delay and inefficiency. It surfaced as a source of complaint by the public on the website that we set up for this review and by the legal profession with allegations of numerous courts sitting in lower courts before a decision is eventually made to apply to transfer the case upwards where the court process starts anew. 
[42]
Currently there is a perception that there really are too many Crown Court centres.  In most cases Crown Court hearings take up the vast majority of the hearing time of County Court judges. The high profile afforded to criminal cases in the County Courts is detrimental to the hearing of family cases in terms of finding any consecutive hearing days and timely hearings on the days assigned although in some areas one week per month is being specifically assigned to family work.  A single entry system has been implemented in the family courts in England pursuant to the Crime and Courts Act 2013.
[43]
Our report is strongly in favour of the abolition of the equivalent Family Proceedings Court and Family Care Centres in Northern Ireland and the creation of a Single Family Court with the jurisdiction of the High Court preserved only for the most complex or legally sensitive cases. This is one of the instances of course which will require legislation.
[44]
This will support the notion of family judges working side by side, preferably in one building, allocating cases for determination immediately they enter the system. A single judge will be responsible for allocation once the case enters the system allowing for a speedy first hearing.  

[45]
It will encourage flexible transfer allocations and removes the need for time consuming physical transfers from one division to another in different locations with attendant rights of appeal against transfers etc.  In the event of the case being of sufficient complexity it permits a swift informal transfer to the High Court whereas under the present system of allocation this can take up to perhaps 8 weeks or more.  

[46]
The purpose of this is to end the current delay endemic in the system where belatedly one tier decides to transfer a case to another tier long after it has first been processed.  Moreover, judges in these centres would no longer feel isolated and discussions about the appropriate listing would become a shared task.
[47]
One way of implementing this would be to establish 3 or 4 Civil and Family Centres coinciding perhaps with the 3 new administrative court divisions north eastern, south eastern and western.
[48]
Needless to say careful consideration must be given to the location of such venues, after wide consultation, to ensure true access to justice is maintained in terms of ability to travel to court.  
Open Justice

[49]
A more controversial area in the course of this review has been the concept of open justice and its impact on children.  
[50]
There clearly is a tension between concerns about “secret justice” and the legitimate expectations of privacy and confidentiality for the family and children in particular.  Both stand points are valid and the question is whether they are irreconcilable.
[51]
The starting point for consideration of publicity in the family courts, as in all courts, is the principle of open justice.  Open justice promotes the rule of law, promotes public confidence in the legal system and has a long history dating back to the beginning of the 20th century. It has been described as the heart of our justice system
.
[52]
We are witnessing a particularly complex and changing landscape populated by, on the one hand, judges trying to strike a balance between what is appropriate for the media to report or publish in cases – which, by their nature, are necessarily personal and potentially life changing – and, on the other hand, ensuring the privacy, safety and anonymity of the parties, specifically the children and young people involved.  It is a challenging task for the family justice system.
[53]
We must strike an appropriate and fair balance between public accountability and transparency in the manner in which family cases are decided – ensuring that the public maintain confidence in the system and a belief that decisions are not taken by judges based on the evidence of unaccountable experts or a malicious parent – whilst equally ensuring that the best interests of children and paramountcy of their welfare is protected.
[54]
In recent years there has been an emerging and growing consensus that the law should be reformed to ensure greater transparency in proceedings concerning the welfare of children. We must not underestimate the roles public debate and the jealous vigilance of an informed media have to play in exposing past miscarriages of justice and in preventing possible future miscarriages of justice for children and families.  
[55]
I am particularly conscious that amongst those strongly opposed to further media intrusion into family courts involving children was the Northern Ireland Commissioner for Children and Young People and also in addition VOYPIC, Family Mediation Northern Ireland, the Women’s Aid Federation, Children’s Law Centre and the Northern Ireland Social Care Council.  Both the Law Society and the Family Bar Association felt that further steps would need more public consultation and research.  
[56]
We recognised that indelible harm can be caused to children if anonymization fails to operate effectively because of jigsaw identification, where the information released is sufficient to identify a child.  This is a particularly relevant consideration in our jurisdiction, taking into account, size, ability to identify geographical locations, the small number of Trust areas and different cultural concerns.  
[57]
I had a number of very helpful conversations with the Children’s Commissioner and Mollie Simpson in this regard where the views of NICCY were robustly put forward.  
[58]
Transparency in dealing with children is much more than simply allowing passive public scrutiny of our processes and outcomes.  Those who operate in the Family Justice system need to be pro-active in shining a light on our work so as to generate a far greater understanding amongst the public of what lies behind the important decisions that are taken about children by the courts, as an arm of the state, in the public’s name.  
[59]
Whilst the matter had not been beyond plausible dispute, our recommendation was that the media should be afforded the right to attend fact finding hearings in all family courts in Northern Ireland in line with the position in the rest of the UK and Ireland.
[60]
To dispel concerns about the secrecy of hearings, it is imperative that we ensure the principle of open justice as fully observed and that the press, as a watch dog of the public interest, are at the very least entitled to attend and observe the process.  It is this development that will materially contribute to the correction of much of the ill-informed and inaccurate information that abounds about the family justice system.  
[61]
The right of the media to attend in every case, however, should not mean that the press are at liberty to report everything that they see, hear or read within the proceedings. Moreover, we have to be careful to ensure that appropriately validated members of the media attend.
[62]
Given the context of Northern Ireland, we are satisfied that permission to report should only be granted with the leave of the Family Court and the High Court.  In short at any stage in the proceedings the court should have the power to relax the prohibition on reporting on a case by case basis by means of a similar but not identical rule to that which operates in England.  
[63]
We consider the difference in our rules should reflect the fact that such permission should be granted only where the judge considers it is in the public interest to do so or for some other compelling reason within the discretion of the judge.  We consider that where reporting restrictions to this effect are imposed, they should be placed and read at the top of the judgment to alert journalists to the nature of the restriction.
Family Justice Board
[64]
There was a very widespread general feeling, with the exception of the Family Bar Association, that the Children’s Order Advisory Committee has potentially out-lived its original purpose and that time has come for change.  The interests of children must be proselytised in an era that demands visionary thinking and clear directions outside sectional interests.  
[65]
Jurisdictions throughout the world have embraced such a notion with an overarching Family Justice type Board.
[66]
The rights of children must never be allowed to feature only on the back burner and there must be a means of ensuring that those responsible for children are held to account.  As suggested the Family Justice Board model for Northern Ireland was intended to ensure operational accountability. 
[67]
There would however, of course, be no question of interference in judicial decision making but rather a Board set up to drive significant improvements in the performance of the family justice system, where performance would be defined in terms of how effective (and efficient) the system was in supporting the delivery of the best possible outcomes for children who came into contact with it.  
[68]
That board would have a particular focus on:
· Reducing delay in public and private cases.
· Resolving private law cases out of court where appropriate.

· Building greater cross agency coherence.

· Tackling variations in local performance.

· Carrying out research where appropriate.

· Supervising the provision of training.

· Suggesting reform – for example the implementation of suggestions for reform from bodies such as this review group.
[69]
That Family Justice Board should eventually be set up with an independent chair - expected to be a person of outstanding and proven distinction - recruited after a properly advertised recruitment exercise.    The Chair would be genuinely independent of all stakeholders. This Board must provide a platform for all of us to speak up for the rights of children.
[70]
That recommendation of a Family Justice Board  has already borne some fruit in that the Lord Chief Justice has set up a shadow Family Justice Board chaired by the Senior Family judge and its first meeting is about to take place.
Conclusion

[71]
Throughout history the law has had to respond to changes in the way people conduct their personal relationships and to changing cultural norms.  The present struggle for law to adapt to developments in practices and beliefs concerning family law and children is no different from any other occasions in the past.
[72]
Cultural change can be a slow process.  However, the post Weinstein moment shows how once the dam is broken, the need for architectural change in the system comes flooding through at a fast rate.  I am sure children deserve better than the present system provides. We are better than the present system suggests. In order to secure those developments for children and families it is incumbent on us all to speak out, to chime with our everyday experiences of the inadequacies in the current system and to bring about changes that will truly ensure that the interests of children are paramount.  It is my fervent hope that this Family Justice Review is one substantial step in that direction.
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