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Introduction

The Office of the Commissioner for Children and Young People (NICCY) was created in accordance with ‘The Commissioner for Children and Young People (Northern Ireland) Order’ (2003) to safeguard and promote the rights and best interests of children and young people in Northern Ireland.  Under Articles 7(2) and (3) of this legislation, NICCY has a mandate to keep under review the adequacy and effectiveness of law, practice and services relating to the rights and best interests of children and young people by relevant authorities. Under Article 7(4), NICCY has a statutory duty to advise any relevant authority on matters concerning the rights or best interests of children and young persons. The Commissioner’s remit includes children and young people from birth up to 18 years, or 21 years, if the young person has a disability or has been/is in the care of social services.  In carrying out her functions, the Commissioner’s paramount consideration is the rights of the child or young person, having particular regard to their wishes and feelings. In exercising her functions, the Commissioner has regard to all relevant provisions of the United Nations Convention on the Rights of the Child (UNCRC).  

International Children’s Rights Standards

The UNCRC is a set of legally binding minimum standards and obligations in respect of all aspects of children’s lives which the Government has ratified and must comply with in the discharge of its functions.  The Northern Ireland Government Departments, including the Department of Education (DE), is obliged to comply with the obligations under the UNCRC by virtue of being a devolved administration of the UK Government, the signatory to the UNCRC. There are a number of UNCRC articles, Committee recommendations and Committee General Comments which are relevant to the Consultation on the SEN Regulations. Articles 28 and 29 are the main UNCRC articles which relate to education. Article 28 outlines the right to education and specifically places an obligation on Governments to,
 
“Take measures to encourage regular attendance at schools and the reduction of drop-out rates.”[footnoteRef:1]  [1:  Article 28(1)(e), United Nations Convention on the Rights of the Child.] 


Article 29(1) details the aims of education and adds a qualitative dimension to the general right to education under Article 28. Article 29(1) reflects the rights and inherent dignity of the child; it insists on the need for education to be child-centred, child-friendly and empowering and highlights the need for educational processes to be based upon the principles outlined in Article. General Comment 1 on the Aims of Education[footnoteRef:2] provides detail into the obligations on Government under Article 29(1) of the Convention. According to the UNCRC Committee’s General Comment on Article 29 of the Convention – a statement of its meaning and objectives - education must be child-centred, child-friendly and empowering.[footnoteRef:3] The goal is to strengthen the child’s capacity to enjoy the full range of human rights, to promote a culture which is infused by appropriate human rights values and to empower the child through developing his or her skills, learning and other capacities, human dignity, self-esteem and self-confidence. In this context, ‘education’ goes far beyond formal schooling to embrace the broad range of life experiences and learning processes which enable children, whether individually or collectively, to develop their personalities, talents and abilities and to live a full and satisfying life within society.  [2:  United Nations Committee on the Rights of the Child, General Comment No. 1 (2001) ‘The aims of education’ CRC/GC/2001/1.]  [3:  Ibid.] 


Other articles are also relevant in the context of the consultation on ‘A Strategy for Improving Pupil Attendance’, not least the 4 principles of the Convention. The UNCRC principles require the Government to ensure that children are not discriminated against - Article 2; their best interests are upheld - Article 3; they develop to their maximum potential - Article 6; and they are able to meaningfully participate in all aspects of their lives - Article 12.  General Comment 1 on the Aims of Education[footnoteRef:4] also highlights a number of other Convention articles which are relevant to the fulfilment of the aims of education as detailed under Article 29 of the Convention.[footnoteRef:5] These include, but are not limited to, the rights and responsibilities of parents (Articles 5 and 18), freedom of expression (Article 13), freedom of thought (Article 14), the right to information (Article 17), the rights of children with disabilities (Article 23), the right to education for health (Article 24) and the linguistic and cultural rights of children belonging to minority groups (Article 30).  [4:  Ibid.]  [5:  Ibid, para 6.] 


With regard to the funding of education for children, Article 4 of the UNCRC asserts that:

“States Parties shall undertake all appropriate legislative, administrative, and other measures for the implementation of the rights recognized in the present Convention. With regard to economic, social and cultural rights, States Parties shall undertake such measures to the maximum extent of their available resources and, where needed, within the framework of international co-operation.”

The Committee’s General Comment No 5. on General measures of implementation of the UNCRC,[footnoteRef:6]  is clear that children should be visible in budgets and that analysis of resources for children should take place to ensure that States are fulfilling their obligation to allocate resources to the maximum extent in order to ensure the realization of children’s rights. In addition, it outlines the obligation on States that budgetary decisions which will impact on children, are made with the best interests of the child as a primary consideration i.e.  [6:  General Comment No.5: General Measures of Implementation of the Convention on the Rights of the Child, UN Doc CRC/GC/2003/5.] 


“The Committee needs to know what steps are taken at all levels of Government to ensure that economic and social planning and decision-making and budgetary decisions are made with the best interests of children as a primary consideration and that children, including in particular marginalized and disadvantaged groups of children, are protected from the adverse effects of economic policies or financial downturns.”[footnoteRef:7] [7:  Ibid, para 51.] 


The UN Committee has taken a firm stance regarding the need to invest in the implementation of children’s rights in its most recent Concluding Observations following its examination of the UK Government’s compliance with its obligations under the UNCRC. The Committee expressed its concern at the effects that recent fiscal policies and allocation of resources have had in contributing to inequality in children’s enjoyment of their rights, disproportionately affecting children in disadvantaged situations.[footnoteRef:8] It recommended that the Government,  [8:  Para 11, CRC/C/GBR/CO/5, 3rd June 2016] 


“...allocate the maximum extent of available resources for the implementation of children’s rights, with a special focus on eradicating child poverty and reducing inequalities within and across all jurisdictions.”[footnoteRef:9] [9:  Ibid, para 12.] 


It highlighted the need to invest in children by Governments, stating that investment in children is a:

“...widely accepted best guarantee for achieving equitable and sustainable human development and a fundamental requirement for social and economic priorities of any government”[footnoteRef:10] [10:  CRC (2007) Day of General Discussion “Resources for the rights of the child – Responsibility of States”, Para 27.] 


Article 2 of the First Protocol to the European Convention on Human Rights (ECHR) as incorporated by the Human Rights Act 1998, also provides that no one shall be denied the right to education. This has been interpreted by the European Court of Human Rights to mean that every child is entitled to access effective education. Moreover, taken together with Article 14 ECHR - the non-discrimination principle - the right to access available educational facilities must be secured to all children without discrimination. 

General Comments

NICCY welcomes the then Education Minister’s stated intention in the consultation document to raise educational standards for all and reduce the attainment gap.[footnoteRef:11] We agree that a vital part of achieving of this aim is to ensure that all children are engaged and involved in education.[footnoteRef:12] We also welcome the recognition from the outset of the direct link between school attendance and attainment in education.[footnoteRef:13] In working towards the elimination of inequalities in education, school attendance plays an important role. One of the Commissioner’s priority areas for action is Educational Inequalities. This Strategy for Improving Pupil Attendance is therefore of particular interest to NICCY and we urge the Department to take adequate cognisance of the advice contained in this response which is given in compliance with the Commissioner’s statutory duty to provide advice under Article 7(4) and power under Article 8(5) of The Commissioner for Children and Young People (Northern Ireland) Order 2003. [11:  Minister’s Foreword, Miss School = Miss Out A Strategy for Improving Pupil Attendance, 16th June 2016.]  [12:  Ibid.]  [13:  Op cit. 11, Pgs. 5 and 7] 


It is extremely concerning to note the levels of school non-attendance in Northern Ireland. The consultation document states that in 2014/15, 2.8 million school days were missed. This is the equivalent of 10 days for each pupil enrolled in our schools.[footnoteRef:14] This level of absence is clearly not in the best interests of children and young people who are being ‘left behind’ in education through not attaining the outcomes they might have achieved if they were regularly attending school. It is clearly stated in the consultation document that there is much good work currently ongoing by schools and the Education Authority (EA) in attempting to address the issue of non-attendance at schools. The role of the EA’s Education Welfare Service (EWS), the additional support provided by the Department for vulnerable pupils including those entitled to Free School Meals, newcomer and traveller children and looked-after children, the sharing of good practice and Departmental Guidance are all identified as important elements to assist in improving school attendance. However, as the consultation document states, despite this good work, there has been little change over the past number of years with regard to school attendance.[footnoteRef:15] It is clear therefore that more needs to be done if we are to meaningfully address school absence rates in Northern Ireland.   [14:  Ibid.]  [15:  Op cit. 11, Pg. 6] 


A vital part of addressing the issue of non-attendance in school is the clear identification of the various groups of children and young people who are missing school. While we appreciate that the Department has carried out a comprehensive consultation with children and young people, their parents and teachers, the consultation document provides no clarity on the groups of children and young people who are missing school, nor does it provide clear reasons why. Non-attendance at schools is a complex issue and there may be many reasons why young people may not regularly attend. NICCY believes that in addressing poor school attendance it is critical that definitive reasons as to why pupils do not attend are identified and that these are comprehensively addressed. The document states that data shows that there are links between social deprivation and school attendance and highlights the increase in absence levels in line with the percentage of pupils enrolled who are eligible for free school meals.[footnoteRef:16] Despite identifying poverty as a key issue, it is surprising that the consultation fails to propose any policy solutions to address the impact of socio-economic deprivation, nor does it address a broad societal approach to issues which are not school based which have a huge impact on school attendance levels.  [16:  Ibid, Pg.10] 


Data also exists which shows that there are issues about the school attendance rates of a number of groups of children and young people. While NICCY agrees that children in poverty have higher rates of non-attendance at school, issues also exist with regard to Traveller children and young people, looked after children and young people, newcomer children and young people, young carers and LGB and T young people. 

As the Department is aware, Traveller pupils have exceptionally poor educational outcomes with only 11 school leavers over the six year period 2003/04 to 2009/10 achieving at least 5 A* - C GCSEs.[footnoteRef:17] Data also shows that attendance continues to be poor. In 2010/11 only 37 Traveller pupils were enrolled in Year 12, the fifth and final year of compulsory post-primary education in Northern Ireland, compared with 86 in Year 1 and the average attendance of those 37 pupils was less than 51%.[footnoteRef:18]  Voices of Young People in Care (VOYPIC) has highlighted the need to make every effort to support children and young people and to address any link between living in care and missing school.[footnoteRef:19]  VOYPIC recommends that a policy be developed by the Department of Education for children in care to promote school attendance. It is therefore disappointing that this Strategy for Improving School Attendance does not adequately attempt to address the issue of school attendance with specific emphasis on looked after children. Research[footnoteRef:20] has also found that some schools face challenges that relate to the limited formal educational experiences of some groups of newcomer pupils. These pupils have been identified as being mainly – though not exclusively - from the Somali and Roma communities, whose relative numbers have risen significantly over the last five years. The challenges specifically relate to the effects of a limited experience of formal education which affects literacy and numeracy levels, attainment levels, understanding of school norms and gives rise to concerns around school attendance. Research has also found that children as young as six who look after their sick or disabled parents are routinely bullied at school. Many said they felt unsupported or misunderstood by teachers when they became tired, missed homework deadlines or could not get to school because of their responsibilities.[footnoteRef:21] The Northern Ireland Human Rights Commission (NIHRC) has recommended that the Department of Education creates a statutory duty on educational bodies to support young and student carers.[footnoteRef:22]  Both the “ShOut” Report[footnoteRef:23] and the Equality Commission’s, “Education Inequalities in Northern Ireland”[footnoteRef:24] state that LGB young people self-exclude from school. “Grasping the Nettle: The Experiences of Gender Variant Children and Transgender Youth Living in Northern Ireland”[footnoteRef:25] highlights similar issues with regard to transgender young people who self-exclude from school, mainly due to bullying and poor treatment in school. [17:  Draft Traveller Child in Education Action Framework, Department of Education Consultation document, consultation closed 31st December 2012.]  [18:  Ibid.]  [19:  ‘Our Life in Care 2013’, VOYPIC, August 2014.]  [20:  The integration of newcomer children with interrupted education into Northern Ireland schools (A Belfast Based Case Study) Northern Ireland Strategic Migration Partnership, September 2014.]  [21:  The Princess Royal Trust for Carers and The Children's Society, May 2010, https://www.carers.org/news/over-two-thirds-young-carers-bullied-school]  [22:  The Human Rights of Carers in Northern Ireland, Northern Ireland Human Rights Commission, November 2014.]  [23:  Youthnet, 2003]  [24:  School of Education, Queens University Belfast for the Equality Commission for Northern Ireland, 2015]  [25:  Institute for Conflict Research, 2013] 


While NICCY appreciates that there are limits on what a Department of Education Strategy for Improving Pupil Attendance can cover, we would respectfully remind the Department of the new obligations on all children’s service providers to co-operate - as detailed in The Children’s Services Co-operation Act (Northern Ireland) 2015 (CSCA). The CSCA aims to improve the well-being of children and young people in a manner which realises their rights. The obligations under the Act should inform all of the work which Government Departments and Agencies undertake to improve the lives of children and young people in Northern Ireland. It places obligations on Government Departments and Agencies to co-operate with each other in order to contribute to the improvement of outcomes for children and young people. It also places a statutory obligation on Government to adopt a Children and Young People’s Strategy in line with the Committee on the Rights of the Child’s General Comment No. 5 on the General Measures of Implementation of the UNCRC which obliges State Parties to produce a ‘national action plan for children’. Under the CSCA, eight areas are set out which define the well-being of children and young people, one of these is ‘learning and achievement’. It also states that in determining the meaning of well-being for the purposes of this Act, regard is to be had to any relevant provision of the United Nations Convention on the Rights of the Child. 

Where issues are identified which impact on the realisation of fundamental children’s rights, such as the right to an effective education as provided under Article 29(1) of the UNCRC, NICCY believes that there is an obligation on the relevant Government Departments and agencies by virtue of the CSCA to co-operate in addressing these issues. Given that learning and achievement is one of the eight high-level outcome areas and there are broad societal factors which have a significant impact on school attendance, we would urge the Department to develop a comprehensive response to addressing these factors in co-operation with other relevant Agencies and Departments. This is a vital component of improving pupil attendance and must be carried out by virtue of the Act to improve the well-being of children and young people in a manner which realises their rights. We would expect the Department of Education to be particularly pro-active in meeting its obligations under the CSCA given that it is now the Department with responsibility for children and young people’s policy and operational responsibility for the CSCA. NICCY would suggest that these external factors which adversely impact on the attendance rates of certain groups of children and young people are not sufficiently addressed in this Strategy. Indeed, the first mention of external factors is at page 21 of the consultation document where it states that, “Schools/EWS may in some cases need to engage with other agencies or third parties to effectively address the underlying issues”. NICCY believes that, contrary to the above statement, it will not only be expedient but it is also a statutory obligation, by virtue of the CSCA, for schools and EWS to engage with other agencies to address the underlying issues in every case. External and broad societal factors should therefore be a much more important consideration in the draft Strategy and one of the central tenets of, ‘The attendance jigsaw’ as outlined in the consultation document.[footnoteRef:26] [26:  Op cit. 11, Pg. 19] 


There are a number of references in the consultation document to the good work that schools are doing with regard to school attendance. While we are sure that this is the case, there are questions around why the, “...great work currently ongoing in school and support services”[footnoteRef:27] has not had more of an impact on school attendance rates and why there has been, “...little change over the past number of years”. [footnoteRef:28] With regard to the Department’s ‘Vision for School Attendance’ as detailed in Chapter 2 of the consultation document, NICCY agrees with the focus on a number of factors including leadership committed to prioritising attendance; effective early intervention; appropriate supports for pupils and effective collaboration and engagement.[footnoteRef:29]  The document lists a range of good practice examples under each of these areas which contribute to effective attendance management. However, there is no stated obligation in the document to put these in place across the education system or in all schools. Neither does there appear to be any new obligations on schools contained in the consultation document which clearly show how the Strategy will impact positively on school attendance rates in the future. Indeed, the screening documentation which accompanies the consultation document states that, [27:  Ibid, Pg. 6]  [28:  Ibid.]  [29:  Ibid, Pg. 15] 


“The aim of introducing this strategy is to bring together existing policies aimed at improving pupil attendance at school. This is a technical adjustment to ensure consistency in tackling the issue of absenteeism across policy areas...”[footnoteRef:30] [30:  Department of Education Equality and Human Rights Policy Screening for a Strategy for Improving Pupil Attendance, Revised November 2015, Pg. 2] 


It is extremely disappointing that the Department of Education, despite highlighting the scale of the problem of school absenteeism in Northern Ireland and the fact that more needs to be done to address it, is proposing to respond with a ‘technical adjustment’ which simply brings together policies which already exist and have failed to bring about any meaningful change to the rates of school absenteeism over the last number of years. NICCY is therefore extremely concerned about the willingness of the Department to meaningfully address the issue of school absenteeism. If, as appears to be the case, there are no new obligations or new initiatives ensuing from this Strategy, it is highly unlikely that it will improve levels of school attendance. It is NICCY’s view that this Strategy needs to contain clear, consistent and mandatory directions for schools in improving school attendance, rather than continuing to allow for the employment of the discretion of schools, some of which may place more emphasis on school attendance than others.

In addition, there is no reference to the Department’s proposal in its recent consultation on the Special Educational Needs (SEN) Regulations[footnoteRef:31] to introduce an obligation on Boards of Governors to alert the EA where a child with SEN is, or is likely to be, absent from school for a period of 4 weeks or more.[footnoteRef:32] This obligation will mean that children who are absent from school for a period of 4 weeks or more, on their return to school, will/may not be provided with the classroom assistant they had previously been allocated. There are a great many children with SEN who are likely to be adversely impacted upon by this. It is most likely that a child who is receiving SEN provision who is absent from school for a prolonged period of four weeks or more will be absent due to ill-health. Upon their return to school, it will be vitally important to their continued enjoyment of education and successful reintegration that they are adequately supported and comfortable. The change of a known classroom assistant with whom the child will have an established relationship of trust, can only add to the stress of very vulnerable children in this position. NICCY believes that the practicalities of trying to build up a new relationship of trust with a classroom assistant who is unaware of the particular needs and preferences of the child after being out of the school environment for a protracted period of time, can only have a detrimental impact on the ability of a child with SEN to reintegrate successfully and access an effective education. This is particularly the case with children who have certain conditions, including those with autism spectrum disorder (ASD). This level of disruption to, and impact on, the educational routine of vulnerable children with conditions such as ASD is contrary to the best interests of the child and is likely to have a detrimental impact on their school attendance. NICCY has urged the department to reconsider this obligation as we believe it to be resource driven, as opposed to needs driven, and in conflict with the best interests of the child as detailed under Article 3 of the UNCRC. NICCY would again urge the Department, in light of its aim to improve school attendance rates, to revise this obligation on Boards of Governors as we believe that the loss of a classroom assistant who is known to and trusted by a child is in direct conflict with Articles 3, 4 and 29(1) of the UNCRC. [31:  May 2016]  [32:  Regulation 7(3)(b)] 


With regard to Chapter 3 of the consultation document, under ‘Leadership’, it states that,

“Leaders will be proactive in implementing appropriate strategies to address attendance issues. This will be tailored to the school circumstances but might include extra support for those struggling with regular attendance such as adjustments and tailoring of the curriculum, personal education plans or homework clubs.”[footnoteRef:33] [33:  Op cit 11, Pg. 20] 


We agree that tailored support will be vital in improving the attendance of children who are struggling in school, though note there is no obligation in the Strategy for schools to do so, and no additional allocation of resources which may be required, for this purpose. School budgets are under significant pressure at present and many schools face extreme challenges for the future. It is unlikely that most schools will have sufficient resources to provide tailored support to improve the attendance of individual children and young people. NICCY wishes to request information from the Department about whether additional resources will be allocated to schools to allow them to provide this support and the level of these resources.

Chapter 4 of the consultation document deals with ‘Early Intervention’.[footnoteRef:34] It states that, [34:  Ibid, Pg. 21] 


“These children often come from families who do not value education and where the parents often missed school themselves. There is also a pattern of increased non-attendance as pupils progress through post-primary school”.[footnoteRef:35] [35:  www.gov.uk/government/uploads/system/uploads/attachment_data/file/180772/ DFE-00036-2012_improving_attendance_at_school.pdf] 


NICCY is aware of the department’s ‘Education Works’ initiative and would suggest that consideration is given, by the Department in collaboration with others, to the provision of universal parenting programmes, with a specific focus within these on the importance and value of education. Universal parenting programmes are likely to be much more effective as opposed to targeted parenting programmes which are often viewed as a punishment or sanction imposed on parents by authorities when there is a concern about one or more aspects of parenting. 

Chapter 5 addresses ‘Effective Support’ and states that with regard to some of the vulnerable groups of children for whom attendance at school is an issue, schools receive additional delegated funding through the Common Funding Scheme (CFS). While schools do receive money under the CFS  for some of the children for whom attendance is an issue, such as children in poverty, looked after children, Traveller, Roma and Newcomer children, additional funding is not provided for other groups of children who may have difficulty attending school regularly such as LGB and T young people and young carers. In addition, while schools receive additional funding for some children, the school has operational responsibility in deciding how this money is spent. There is no obligation on schools to ensure that the funding they receive for these vulnerable groups of children and young people is spent on addressing their attendance at school. This is a concern given the pressure on school budgets at present and the range of responsibilities schools have to meet the needs of all their pupils. If it is the intention of the Department to prioritise improving school attendance, NICCY would suggest that schools should be obliged to report on how money allocated through the CFS for vulnerable children and young people is spent to ensure that it is being used to meet their additional educational needs. Without such an obligation, the Department cannot guarantee that this additional resource is being used for these children or if it is being used most effectively.

This section goes on to highlight the impact of emotional health and well-being and bullying on school attendance and outlines obligation on schools to put in place pastoral care policies as one way of ensuring effective support to improve school attendance. Pastoral care policies are already in place in all schools and there are variances in how well schools perform with regard to pastoral care. It is disappointing therefore that there are no proposed obligations on schools to take any actions to ensure that all schools provide a consistently high standard of pastoral care as part of this Strategy, with a view to improving school attendance levels. 

With regard to schools counselling, NICCY agrees that it plays an extremely important role in supporting the emotional health and well-being of children and young people in school in Northern Ireland. NICCY is aware however, that there are issues with regard to the operation of schools counselling and these are not acknowledged in the Strategy document. In the provision of adequate support for children for their emotional health and well-being in order to improve school attendance rates, we would be supportive of the Strategy addressing some of the issues around schools counselling.  Young people with whom NICCY has engaged have raised a number of issues with the operation of schools counselling. These include the need for more to be done to advertise the service and increase pupil awareness of it; young people should be encouraged to ask for help as they may not have the confidence to do so; teachers should be more involved in promoting school counselling; young people have concerns about confidentiality of information discussed in counselling; counselling is not available to all who need it for as long as they need it; young people feel under pressure to end counselling sessions or stop attending due to pressure on places and waiting lists despite having serious, unresolved issues; counselling does not always help and young people report being told that they will ‘grow out’ of certain things, undermining the importance of the issue to them; young people feel stigmatised using the schools counselling service when taken out of class to attend; young people feel where a request box for counselling is used that this could be more discreetly placed as people could see they were putting themselves forward which was preventing them from doing so; and young people want counselling to be available at times of their choosing, including after class.

Barnardo’s NI reports[footnoteRef:36] that rates of childhood depression or anxiety have doubled in the UK between 1988 and 2006.[footnoteRef:37] One in ten UK children aged 5-16 years have been shown to experience a clinically diagnosable mental disorder[footnoteRef:38] which is around three children in every class. Only a minority of children experiencing mental health difficulties are referred to specialist mental health services.[footnoteRef:39] A young person’s mental health problems can impact on their family, educational and social life and persist into adult life. Long-term adverse outcomes include continuing mental health difficulties, poor educational performance, unemployment, low earnings, teenage parenthood, marital problems and criminal activity.[footnoteRef:40] The estimated UK wide cost[footnoteRef:41] to society of a young person with a diagnosed psychiatric condition (conduct disorder) is estimated to be around £52,000 by the age of twenty-five – in lost earnings, costs to the criminal justice and education systems, as well as costs to social services and the NHS[footnoteRef:42] and the long term savings to society by providing specialist counselling in primary schools is estimated to be in the region of £3 for every £1 invested.[footnoteRef:43]  [36:  “Breaking down barriers to learning: primary school-based counselling and support”, Barnardos NI, January 2012.]  [37:  Collishaw, S; Maughan, B; Natarajan, L; Pickles, A (2010)Trends in adolescent emotional problems in England: a comparison of two national cohorts twenty years apart. Journal of Child Psychology and Psychiatry.]  [38:  Green, H; McGinnity, A; Meltzer, H; Ford, T; Goodman, R (2005) Mental health of children and young people in Great Britain, 2004. London: Office of National Statistics.]  [39:  A Vision for a Comprehensive Child and Adolescent Mental Health Service – The Bamford Review November 2005.]  [40:  Richards, M; Abbott, R (2009) Childhood mental health and life chances in post-war Britain. ]  [41:  This figure is likely to be higher for Northern Ireland given the additional costs associated with the criminal justice system and detention in particular.]  [42:  Joy, I., van Poortvliet, M. and Yeowart, C. (2008) Heads up: Appendix 1. New Philanthropy Capital.]  [43:  Barclays Wealth/New Philanthropy Capital (2011) Early interventions: An economic approach to charitable giving. ] 


NICCY would be very supportive of an increased emphasis in the Strategy on addressing the issues which exist with regard to schools counselling. This is particularly the case if schools counselling is one of the services which the Department believes is important to support children and young people which will have a positive impact on their emotional health and well-being and school attendance.

Chapter 7 of the Strategy addresses ‘Sharing Good Practice’. While this is extremely important, it is concerning that the Strategy places no obligation on either the Department of Education or the EA to carry out an ongoing mandatory roll out of good practice, with a view to improving overall standards of school attendance. Nor is there any proposal to introduce mandatory training for schools or Boards of Governors, instead allowing for the schools to exercise discretion in this area. Again, this is disappointing and we do not believe that school attendance rates will be improved unless there are robust, measureable obligations introduced as part of this Strategy. 

The Strategy also states at various points that there is legislation in place which the EA will use to take court action against the parents of children who struggle to attend school regularly. NICCY does not believe that imposing fines on parents or taking court action against them is in the best interests of children and young people, nor is it likely to ensure good school attendance of children. NICCY believes that there are many more proactive, positive actions that the Department could take to address the issue of school attendance and we are disappointed that these appear not to have been proposed in this Strategy. 

Section 75 of the Northern Ireland Act 1998

NICCY is disappointed to note, from the Equality and Human Rights Policy Screening for the Strategy for Improving Pupil Attendance,[footnoteRef:44] that the policy has been screened out for equality impact assessment under section 75 of the Northern Ireland Act 1998.  It is clear from an examination of the various groups of children and young people for whom school attendance is an issue, there are clearly equality impacts as a result of this Strategy. The document states that this Strategy is, [44:  Op cit 30] 


“...essentially a technical change to how the Department approaches the issue of pupil absenteeism. The universal Attendance Strategy will formally bring together the policies, which are already in place, to ensure consistency in policy approach and application. The existing policies which contribute to this strategy have all been screened and no issues were identified during those exercises.”[footnoteRef:45] [45:  Ibid, Pg. 16] 


The screening documentation highlights variances with certain groups and fails to adequately address these. There are clearly potential opportunities to better promote equality of opportunity for certain groups of children and young people through the Strategy, yet in this section of the screening documentation, the Department has answered no to this question for all of the nine section 75 categories.[footnoteRef:46] NICCY believes that this is incorrect and urges the Department to reverse its screening decision. [46:  Ibid, Pg. 13] 


The Department also appears, in carrying out its screening of the Strategy for Improving Pupil Attendance, to believe that the Strategy will apply equally to all children and will have a generally positive impact on everyone. It states that,

“The publication of a universal Attendance Strategy will reinforce the message that school is of value to all, regardless of background or belief and that there is a clear recognition that diversity is positive and inspiring. The strategy also recognises that there is a range of pupils / groups of pupils who may have specific issues in attending school, and details the range of support mechanisms available.”[footnoteRef:47] [47:  Ibid, Pg. 16] 


While we appreciate that it is the intention of the Department that the Strategy will have an overall positive impact on all section 75 groups, section 75 of the Northern Ireland Act 1998 requires more than avoidance of adverse impact. It also requires a proactive approach to be taken by designated public bodies to ensure the promotion of equality of opportunity where greater protections are required for groups who will be disproportionately impacted upon by proposals.  This is particularly the case where variances have been identified in the enjoyment of equality of opportunity through screening. Where there is a clear over-representation of one or more groups of children, section 75 requires positive action to be taken to ensure the enjoyment of equality of opportunity by that group. For example, despite identifying that certain groups of children and young people face particular difficulties regularly attending school, the Department has decided not to subject the draft Strategy to an EQIA.   The Equality Commission’s Guidance for Public Authorities on Implementing Section 75 of the Northern Ireland Act 1998 states that,
 
“The promotion of equality of opportunity entails more than the elimination of discrimination. It requires proactive measures to be taken to facilitate the promotion of equality of opportunity between the categories identified in Section 75 (1). The equality duty should not deter a public authority from taking action to address disadvantage among particular sections of society – indeed such action may be an appropriate response to addressing inequalities.”[footnoteRef:48]  [48:  Section 75 of the Northern Ireland Act 1998, A Guide for Public Authorities, Northern Ireland Equality Commission, 2010, Pg 24] 


It is clear from this that there is a statutory obligation on the Department to take action not only to mitigate against adverse impact or inequality but also to proactively promote equality of opportunity in order to comply with section 75 of the Act. Where issues regarding the enjoyment of equality of opportunity have been identified with regard to specific groups, which is the case in the current screening exercise, proactive measures must be taken to promote their enjoyment of equality of opportunity in order to ensure compliance with section 75 of the Northern Ireland Act 1998. These measures are not included in the suggested mitigation and we believe that a full EQIA should be carried out on the Strategy.

Given that the proposals contained within the consultation document will impact significantly on children and young people, NICCY welcomes the direct consultation with children and young people carried out in the development of this Strategy. This is a vital element to ensuring compliance with both section 75 of the Northern Ireland Act 1998 and Article 12 of the UNCRC. However, it is concerning that the Strategy does not address many of the issues raised by young people, their parents and schools in the course of this engagement. There is also a clear statutory obligation, under Schedule 9 paragraph 9(2) of the Northern Ireland Act 1998, on all public authorities to take into account any consultation carried out in relation to the development of a policy. A firm commitment to this is also included within the Department of Education’s approved Equality Scheme.[footnoteRef:49] It is therefore essential that the department fully complies with this commitment and can clearly show how views expressed through consultation on the issue of school attendance have been taken into account in progressing the Strategy.  [49:  Ibid, Para 3.1, Department of Education Equality Scheme, 25th September 2013.] 


In light of our concerns as outlined above, we would urge the Department of Education to carry out a full and comprehensive equality impact assessment on the Strategy for Improving Pupil Attendance, including direct consultation with children and young people, in line with the Department’s statutory equality obligations under section 75 of the Northern Ireland Act 1998.

Conclusion

[bookmark: _GoBack]NICCY welcomes the opportunity to provide advice to the Department on the Strategy for Improving Pupil Attendance. We call on the Department to take into account the advice and recommendations made in this submission, which we provide in the statutory advice capacity under Article 7(4) of ‘The Commissioner for Children and Young People (Northern Ireland) Order’ (2003)’. We would be happy to discuss any element of this submission or provide further information / clarification if required.
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