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Background
In 2022 the Department for Communities commissioned a report in response to 2020 NDNA
Agreement commitment ‘that Departments should undertake a review of their Arm’s Length
Bodies’. The aim of the Review was
‘to determine whether its NDPB and Corporation Sole status continues to represent
the optimum mode of delivery for the desired policy and strategic outcomes in
comparison with other options, alongside looking at governance efficiencies for better
partnership working focussed on a strategic and proportionate approach.

Fieldwork was undertaken in May - August 2022, and involved reviewing documents,
interviewing NICCY staff, and receiving input from a range of stakeholders including from
statutory sector and VCS. The report’s authors also considered NICCY’s Art 24 reports on
effectiveness of the Commissioner for Children and Young People (Northern Ireland) Order
2003, largely through consultation with departments and the Assembly Commission.

This paper outlines NICCY’s response to each of the recommendations

1. Form and function

Recommendations:

1.20 The statutory functions ascribed to the Commissioner meet the Cabinet Office
requirements and therefore must be retained to satisfy the requirements of the Children
and Young People (Northern Ireland) Order.

Agreed

1.21 The Department for Communities has sought comments from other NI Departments on
NICCY’s Article 24 proposed amendments to the 2003 Order. Recommendations in
respect of the 7 proposed amendments are as follows.

NICCY has deep reservations about how the assessment of the Article 24

recommendations was included into this review and the process for their
consideration.
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1.22 A proposed change of status of Commissioner to become an Officer of the NI Assembly;
the Assembly Commission have affirmed their position that it would not be appropriate
for the Commissioner to become an Officer of the Assembly.

NICCY agrees with the proposal and disagrees with the position of the Assembly
Commission.

This is an important recommendation relating to NICCY’s independence, and it is not
appropriate to base decision making on this on consultation with departments. This
should be considered by Ministers and the Assembly, drawing on the evidence NICCY
has provided.

To protect children’s rights, itis crucial that NICCY is fully independent, as required by
international standards like the Paris Principles. These guidelines ensure that human
rights organisations, like NICCY, have the freedom they need to wholly fulfil their duties.
The UN Committee on the Rights of the Child also stresses that governments must allow
children’s rights bodies to work without interference. In the current position, NICCY’s
independence is weakened by being tied to a government department rather than directly
accountable to the NI Assembly. Competing strategic objectives in the current financial
climate could impact negatively on aspects of children’s rights that do not strategically
align with all Departmental Objectives. Guidance indicated that there should be good
strategic alignment between Departments and ALBs.

Legal experts have reviewed NICCY’s governance arrangements and found that its
current position as an NDPB of a Department falls short of these international standards.
Making the Commissioner an Officer of the Assembly, would confer the independence it
needs to protect and promote children’s rights effectively.™

If NICCY cannot be made an institution of the NI Assembly, it should be moved to the
Executive Office (TEO) at the heart of government. As TEO has a centralrole in
coordinating government action, this would strengthen NICCY’s independence and
ability to promote and protect children’s rights by placing it closer to central decision-
making processes to ensure children’s voices are heard and their rights prioritised across
all departments, policies, and services.

1 Report to Department for Communities under Article 24 of the Commissioner for Children
and Young People (NI) Order (2003), March 2003 https://www.niccy.org/wp-
content/uploads/media/3306/niccy-article-24-report-march-19.docx
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1.23 An amendment to the 2003 Order to facilitate NICCY taking an ‘own motion’ case while
not being a victim; this recommendation has implications for all Departments and as
such requires further interdepartmental consideration.

NICCY agrees with the proposal and is concerned at the suggestion that further
‘interdepartmental consideration’ is required to take this forward.

This is an important recommendation relating to NICCY’s ability to meet its statutory
duties, and to use its statutory powers. It is not appropriate to base decision making on
this on consultation with departments. This should be considered by Ministers and the
Assembly, drawing on the evidence NICCY has provided.

Article 14 of the 2003 order gives the Commissioner the power to bring legal proceedings
(other than criminal proceedings) involving law or practice concerning the rights or
welfare of children or young persons (Art 14 (1) (a)). When NICCY attempted to exercise
these powers previously, the High Court held that we did not have the required status of
victimhood to bring such a legal challenge if we were seeking to reply on human rights
arguments (2004 NIQB 40 paragraph 14). Girvan J. stated:

“In relation to the question of the incompatibility of the proposed legislation with the
Convention, the Commissioner faces the legal problem created by the need to
establish victimhood within the Act and Convention. In addition, under the Northern
Ireland Act 1998 itself a challenge to Ministerial action or legislation on the grounds of
a breach of Convention obligations must be brought by a “victim”. The Commissioner
herselfis not a victim and the fact that she is empowered to bring proceedings under
the 2003 Act does not of itself confer upon her a power to bring proceedings to
challenge legislation or draft legislation. Miss Higgins sought to argue that in some way
the 2003 Act impliedly abrogated the victimhood requirement in relation to
proceedings brought by the Commissioner. | cannot read the legislation in this way
however”.

This clearly restricts NICCY’s ability to safeguard and promote children’s rights via
strategic litigation as we cannot employ all of our legal functionality to bring cases where
we seek to rely on incompatibility with either a European Convention such as the ECHR,
the Human Rights Act itself or the UNCRC to address an infringement of children’s
rights. Itis vital therefore that NICCY should have the power to bring such cases in the
same way that other National Human Rights Institutions (such as the NI Human Rights
Commission) can do.

The 2003 Order envisages the need for such a power however the application of other
legislation restricts this ability as set out above.



| NICCY

PROMOTING THE RIGHTS OF
CHILDREN & YOUNG PEOPLE

Such powers to independently bring cases to Court would significantly strengthen
children’s rights protections in Northern Ireland. Such powers would benefit both
children and young people and Northern Ireland Departments for several reasons
including that cases could be brought to Court to address systematic children’s rights
that have failed to be addressed by Departments in a timely manner. This could reduce
the emotional burden on children and parents going through such proceedings, while
also improving outcomes for children and young people by enabling legal challenge of the
issues facing them. It could also promote partnership between NICCY and Government
to create a framework where NICCY could proactively engage with departments to
ensure the resolution of such right’s breaches before escalating. Departments would
have the benefit of an independent body ensuring compliance and reducing future risks
of legal action. This would also strengthen compliance with international standards as
the UN Committee on the Rights of the Child emphasises the importance of Children’s
Rights Institutions having the ability to hold governments to account through legal
challenges. This would improve Northern Ireland’s Human Rights standing by aligning
NICCY with the best international practices.

1.24 The term of the Commissioner’s office changing from 4 years, renewable, to a single
term of 7 years; the current position provides more flexibility to release the
Commissioner should their performance be deemed unsatisfactory or should they lose
the confidence of the constituency.

NICCY agrees with the proposal.

To enable greater focus on longer term strategic aims, outputs and outcomes for
Children and Young People Children’s Commissioner across Ireland and the UK are
appointed for one term of 6 years (England and Scotland), 7 years (Wales) and 2 terms of
6 years (Republic of Ireland). Jersey Commissioner has been appointed for 6 years. A7
year term is the ‘preferred option’ and in line with recognised good practice in, that the
term of Office of Commissioner be for a single term but which covers a 7 year time
period. This enables a Commissioner to work independently and to implement their
priorities without being susceptible to influence from government due to the requirement
to be reappointed at the end of the first term. There should, of course, be mechanisms
built into the appointment of the Commissioner that would allow them to be dismissed in
the case of misconduct. This would require due process, and provide better transparency
than merely not reappointing a Commissioner.

1.25 A statutory requirement for Commissioner to report to the NI Assembly on the
progress made by the NI Executive in protecting the rights and best interests of
children; as the Office with this role, it would be appropriate for NICCY to make periodic
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reports to the Assembly on progress; further consideration would be required as to how
such a commitment would link with the existing reporting requirement in respect of the
Children’s Services Cooperation legislation.

Agree and further detail in response to this below.

1.26 A requirement for the Executive to respond to provide a comprehensive response to
the reportin a timeframe of no more than six months; there is a case for placing a
requirement on the Executive to respond to reports within a defined timeframe; the extent
to which a comprehensive response is possible would depend to the number and
complexity of the recommendations made.

Agree with proposal. In line with NICCY’s monitoring and advisory roles, NICCY has
published three ‘Statement on Children’s rights in Northern Ireland’ (SOCRNI) reports,
the most recent being published in November 2022. It is vital that NICCY provides a clear
and focused review and analysis of the progress of the Executive regarding relevant
aspect of the promotion and safeguarding of the rights and best interests of children and
young people. Such Review should include children who are in the most vulnerable and
marginalised situations. These reports should be placed on a statutory footing and it
should also be necessary for NI Executive to respond to each of the points raised in the
Commissioner’s report.

An annual report with a statutory requirement for both publication and a formal
government response would improve accountability, align with global standards, foster
cross-departmental collaboration, and ensure children’s best interests remain a top
priority. Without a Government response as recommended at 1.26, there is no
accountability on Government to deliver the progress and rights protections that they are
obliged to do.

1.27 Placing a requirement on government to consult with NICCY before progressing
legislation, strategies or policies which impact on children and young people;
Departments value the role which NICCY increasingly plays in providing early advice on
new initiatives and the emphasis should be on strengthening these lines of
communication; placing a requirement to consult in legislation could restrict a
department’s ability to respond when urgent action was required.

Agree with proposal.
As the Statutory Body established to promote the rights and best interests of Children and

Young People and in line with my duty to advise government concerning relevant
strategic, policy and legislative proposals, it is crucial that NICCY be involved at the
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outset to assist in ensuring these proposals are compliant with children’s rights. Our
advisory role is clearly laid out within the legislation in Articles 7(4), 8(2) and 8(6). In
recognition of this and indeed in compliance with Government’s common law duties in
relation to consultation generally, it would be important that NICCY is consulted by
Government Departments at the earliest juncture so that we can provide advice which
will shape subsequent legislation, policies or strategies. The benefit of early
consultation with NICCY can be see, for example, in the provisions of the Human
Trafficking and Exploitation (Criminal Justice and Support for Victims) Act (Northern
Ireland) 2015, the Children’s Services Co-operation Act (NI) 2015, the draft Children’s
and Young People’s Strategy and the Community Planning Participation Guidance. In all
of these areas NICCY were consulted with at the outset and were able to provide advice
to Officials to ensure child rights compliance.

1.28. Removing “duplication clauses” from the 2003 Order; subject to robust MOUs being
developed with bodies where duplication might be an issue, and kept under review, these
“duplication clauses” could be removed.

Agree.

When the legislation was originally formulated in 2003, the Assembly sought to ensure
that NICCY’s remit and function did not overlap with the functions of existing
organisations and therefore the above clauses were inserted to ensure that duplication
did notoccur. Inthe 21 years in which we have operated this legislation, we have never
received any challenge, either formal or informal, from any organisation with a concern
that we had duplicated their work. NICCY has developed a suite of Memoranda of
Understanding (MoUs) with relevant statutory Inspectorate and Oversight Bodies and
other Human Rights Institutions which sets out our individual functions, information
sharing protocols and partnership working processes. NICCY have successfully worked
with organisations such as NIHRC, ECNI, RQIA CJl and NIPSO on areas of common
interest and found that our powers and duties were complementary. Given the new
landscape of collaboration between the various bodies, we are of the view that these
duplication clauses are no longer necessary and that any areas of potential concern can
be managed internally between organisations on the bases of the MOUs set out above. It
must also be noted that good stewardship of public funding requires all bodies to avoid
duplication.

As a strategic body, NICCY ought to be able to utilise its experience and expertise to
provide assistance and investigate matters, both strategically, in accordance with
business objectives, and reactively as issues arise. The duplication clauses limit the
ability to do so. Examples of duplication clauses inhibiting the work of NICCY to
safeguard and promote the rights of children and young people, include instances in
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which NICCY identifies a systemic issue through casework, policy work and/or
engagement with children and young people, and NICCY has significant expertise in the
area, however as a result of the investigatory or the complaints handing remit of another
organisation or person, the duplication clause prevents the use of the powers of the
office through investigation of the matter.

2. Control and Governance
Recommendations:

1.29 We recommend that TEO should continue to appoint Commissioner which, by virtue of
requiring the endorsement of the First and deputy First Ministers, will confer added
political legitimacy on the appointee.

Disagree.

As above, the Commissioner should be appointed by the NI Assembly Commission, to
ensure that the role is independent of government. However, while NICCY remains an
executive NDPB of a government department, TEO should continue to appoint the
Commissioner.

1.30 We recommend that the Department for Communities (DfC) should engage with TEO
when Ministers and an Executive are in place to consider whether, in addition to
appointing the Commissioner, TEO should also be the sponsor department for NICCY.

Disagree.

While TEO may be a ‘better fit’ as the sponsor department for NICCY than DfC, as above,
the Commissioner should be an institution of the Assembly.

Whichever Department sponsors NICCY, the new Partnership Agreement should be
focussed on organisational strategy and demonstration of impact.

For discussion.

While NICCY is content that the Partnership Agreement provides mechanisms for
scrutinising the development organisational strategy, and demonstrating impact, itis
vital that neither Ministers or Departments are able to direct the Commissioner’ strategy,
objectives or activities.
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1.37 Notwithstanding decisions about sponsorship arrangements, we recommend that
consideration is given to whether the Commissioner should remain as a freestanding
Corporation Sole or become a Statutory Office of a Department. However, removing
Corporation Sole status would represent a deviation from the norm for other UK
Children’s Commissioner and raise concerns about the Commissioner’s perceived
independence and actual detachment from government. Any proposed change in the
Commissioner’s status would need to address how to guarantee the Commissioner’s
continued independence and capacity to effectively hold government to account.

NICCY strongly disagrees with any suggestion that the Commissioner can fulfil
his/her statutory duties as a Statutory Office of a Department.

We note that the report does not make a recommendation to change the status of NICCY.
This is in keeping with the report’s consideration of the two options, ie remaining a
Corporate Sole or becoming a Ministerial appointee with statutory functions, in which the
only meaningful benefits of the latter option are potential, unspecified savings,
presumably in relation to financial and human resources functions. The report itself
notes that the extent of potential savings are unknown.

The report also outlines the disadvantages of NICCY becoming a Ministerial appointee in
some detail, notably in relation to the perception and reality of their independence.

The corporation sole model was the structure provided for NICCY in the Commissioner
for Children and Young People (Northern Ireland) Order 2003 due to the importance of the
independence of the office, and to minimise the bureaucracy and costs associated with a
larger board. This model is widely accepted as the appropriate structure for Children’s
Commissioners across the UK and Ireland, and indeed internationally. In 2002 the UN
Committee on the Rights of the Child focussed its second General Comment on The Role
of Independent National Human Rights Institutions in the Promotion and Protection of the
Rights of the Child, emphasising the importance of the independence of these
institutions. This General Comment was very influential on the decision to opt for the
corporation sole model for NICCY the following year.

General Comment 2 also emphasised the fundamentalimportance that children’s
commissioners’ offices are compliant with the Paris Principles, as endorsed by the
Vienna World Conference on Human Rights and the UN General Assembly in 1993. As
outlined above, in commissioning the Article 24 reviews of NICCY, we have ensured that
the Paris Principles have been central in assessing any limitations on our effectiveness
and independence.

Nothing has changed in the intervening two decades since the establishment of NICCY
that has diminished the importance of it’s independence, but indeed the standards for
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Independent Children’s Human Rights Institutions have been strengthened over the
years. In September 2023 the conference of the European Network of Ombudsmen for
Children focussed on producing a statement on ‘Strengthening Independent Children’s
Rights Institutions and recognising their unique role’. This was in response to an
increasing number of Independent Children’s Rights Institutions (ICRIs) over recent years
facing challenges that have risked compromising their mandate and mission. The
importance of the independence of ICRIs is an underlying theme of the statement.

‘ICRIs’ independence is a fundamental aspect that ensures the primacy of a child
rights approach and children’s best interest in their work. ICRIs must be independent
from Governments, and should be able to determine all aspects of their work,
including the allocation of resources, policy and operational strategies, and others.
Visibility, accessibility, and adequate resourcing are essential elements that guarantee
the effectiveness of ICRIs and their outreach to children and their advocates. By
enhancing them, ICRIs can effectively advocate for children’s rights, increasing the
likelihood of children’s concerns being acknowledged and prioritised.’

The fact that this report suggests considering alternatives to the corporation sole
structure is deeply alarming. Removing corporation sole status would greatly damage
NICCY’s independence and effectiveness, and represent a derogation on children’s
rights. It would, moreover, be a deviation from the norm in terms of international
standards for Children’s Commissioners and Ombudsmen, and would likely result in our
membership of ENOC being retracted.

1.32 In view of the importance of ARAC should the Commissioner remain a Corporation Sole,
we recommend:
e Thatthe sponsor department is included in the appointment arrangements for ARAC
members;
To be discussed however this arrangement is already taking place.

e The TOR are reviewed annually;
Agree —the TOR are reviewed on a periodic basis and this can move to an annual
basis.

o An effectiveness review is undertaken annually;
To be discussed - further information on what is proposed is required.

o NICCY agrees an annual work programme with the Committee;
Agree —the Committee currently produces an annual workplan, in consultation with
NICCY


https://enoc.eu/wp-content/uploads/ENOC-2023-Statement-on-Strengthening-ICRIs-FV.pdf
https://enoc.eu/wp-content/uploads/ENOC-2023-Statement-on-Strengthening-ICRIs-FV.pdf
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e Regular meetings of the IA, EA and the Department continue but in the absence of the
Commissioner/Accounting Officer or other NICCY staff;
To be discussed - the report states that it is not good practice for the Commissioner
or NICCY staff to attend these meetings — further information on this is requested.
The |A and EA reports are provided to the Department and there is opportunity for
Departmental officials to discuss any findings with both at ARAC meetings. We
consider that there shouldn’t be information kept confidential from the
Commissioner who holds responsibility for governance.

e DfC and NICCY consider using the NICS IA group to provide IA services when the
current contract terminates.
Disagree - this would undermine the independence of NICCY. However, NICCY will
explore working with other independent NDPBs to explore the possibility of making
savings by commissioning independent IA as a group.

We propose that these recommendations be discussed at a meeting with ARAC.

1.33 We recommend that NICCY establish an Advisory Board in consultation with the
Department in order to provide the Commissioner with independent advice and review.

To be discussed.

This recommendation is unclear as NICCY already has an Advisory Forum made up of
representatives from community and voluntary sector organisations and academics with
expertise in children’s rights. Indeed this was noted on p30, and details provided on the
membership and the fact that the group meetings to advise the Commissioner on
matters affecting the rights and best interests of children two to three times a year.
Having reviewed the example of the Advisory Board of the Children’s Commissioner for
England, the only difference is that there is a competition for membership and that
expenses are paid. The benefits of using a competitive appointment process is not clear,
and providing expenses would require additional budget.

We propose that this recommendation be discussed at the December NICCY
Advisory Forum meeting.

3. Efficiency

Recommendations:

1.34 There is limited scope for NICCY to find efficiencies through possible mergers with
another NDPB.

10



| NICCY

PROMOTING THE RIGHTS OF
CHILDREN & YOUNG PEOPLE

Agree

We recommend that the Department give consideration to the current senior
management structure which currently has two posts at NICS Grade 5 level.

Disagree.

Itis not correct to state that the senior management structure contains two posts at
NICS Grade 5 level, as only one Senior Manager, ie the Chief Executive postis at this
level. However, the report makes the point that the Commissioner is also currently at
Grade 5 level. This is a very recent thing, as it is only since the most recent Commissioner
was appointed in 2023 that the post was specified at this grade. Previous Commissioners
were not specifically appointed at Grade 5, and indeed it is our understanding that the
post was previously at Grade 3 level. There appears to have been a demotion of this post
without a clear rationale or process for this.

We request information on the Grade at which each Commissioner has been
appointed since 2004, to inform the consideration of this recommendation.

1.35 There could also be the potential for efficiency savings if the Commissioner were to be
designated a Statutory Officer of a NI Department. While we would recommend that
consideration is given to the Commissioner becoming a Statutory Officer of the
Department, particularly in terms of efficiency, this could have implications for the
Commissioner’s independence and capacity to effectively hold government to account.

Disagree - see response to Recommendation 1.31

1.36 In the event of hybrid working becoming the norm, we would recommend that
opportunities are explored for finding efficiencies in NICCY’s accommodation costs.

Agree
This is an area where we believe some efficiencies may be found, and we have
participated in previous exercises to explore alternative office accommodation, that were

postponed by DoF. We have started a process of exploring alternative accommodation
options with the Department.

11
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4. Effectiveness

Recommendations:

1.37 There is considerable descriptive evidence of NICCY delivering effectively across
identified outcome areas. Looking ahead we recommend that NICCY revise and develop
the outcome framework to inform a more pro-active (formative) approach to evaluation
and impact reporting.

1.38 This would involve NICCY clearly identifying and defining those outcomes that are within
their remit and resource to deliver. Page 58 illustrates that targets and indicators could be
devised for each outcome and appropriate evidence, data collection methods identified.

Agree in principle, although the details to be discussed.

In conjunction with DfC we have developed a Performance Management and Evaluation
Framework to monitor impact and to allow reporting on outcomes. We are content to
review our outcome framework. However, the version suggested in the report is not
suitable.

1.39 In addition, identifying that good relationships with key decision makers can be a key
factor affecting successful influence on policy/practice development, we would
recommend that NICCY include the concept of ‘relationship building’ as a key outcome.

Agree

NICCY produces Stakeholder Engagement Strategies every three years, coterminous with
our Corporate Plans. These identify our key stakeholders and how we will engage with
them over the lifetime of our Corporate Plan. We also hold fortnightly Strategic
Stakeholder Engagement meetings to ensure that we have an ongoing focus on building
and maintaining relationships as required to further our strategic aims.

Itis not clear why this has been suggested as we are not aware of concerns in relation to
NICCY’s relationships. However, we will include stakeholder management as an area
under HLCO 6.

12
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Process for reviewing recommendations and preparing proposals

A CRIA should be conducted on the recommendations. This will allow full consideration of
the implications, and a meaningful engagement and information gathering process.

While the authors of the NDNA report consulted departments on the Article 24
recommendations, and also other stakeholders on the other aspects of the report, this
engagement has been limited. There needs to be extensive engagement to fully assess the
implications of the recommendations. This should include:

e Children and Young People - NICCY was established to promote and safeguard
children’s rights and best interests so they are the main group affected. We will provide
supportin doing this but DfC will need to provide a CYP version of the report. NICCY will
provide a CYP version of our response to the recommendations. There should be an
extensive engagement process with children and young people, including with
vulnerable groups of children for whom the duties and powers of the office are
particularly critical. There should be specific direct engagement with the NICCY Youth
Panel.

e Parents —they are specifically included in NICCY’s legislation, and we are required to
consider the implications of the role of parents in our work.

e VCS organisations working with or on behalf of children and young people - this
should include NICCY’s Advisory Forum, particularly in relation to the
recommendations on the establishment of an Advisory Board.

e Academics, particularly those working in children’s rights.

e International bodies, including ENOC, BINOCC, UNICEF and the UN Committee on the
Rights of the Child.

e Political representatives. The NI Assembly should be consulted on the
recommendations, mainly the Committee for Communities and the Youth Assembly.

We would suggest putting out a call for responses, providing the report, along with NICCY’s
assessment, along with any other information provided by the Department. There should also
be a range of roundtables arranged for different sectors, and an evidence session at the
Committee for Communities.

We recommend that the CRIA is completed and published, including a summary of
findings/evidence, at the same time as the Minister for Communities provides his response to
the proposals.
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