NICCY Elected Member Briefing:

PROMOTING THE RIGHTS OF Incorporation of the UNCRC

CHILDREN & YOUNG PEOPLE

INTRODUCTION

The Office of the Commissioner for Children and Young People (NICCY) was established in accordance with
‘The Commissioner for Children and Young People (Northern Ireland) Order’ (2003) to safeguard and
promote the rights and best interests of children and young people in Northern Ireland (NI). This legislation
confers on NICCY a range of powers and duties including keeping under review the adequacy and
effectiveness of law, practice and services, advising government, promoting an understanding of children’s
rights and best interests and bringing, assisting or intervening in legal proceedings. The remit of the Office
covers children up to 18 years, or 21 years of age if the young person has a disability or is care experienced.

This briefing outlines NICCY’s key priority for the NI Assembly and Executive —full and direct incorporation of
the United Nations Convention on the Rights of the Child (UNCRC) into domestic law.

What is the UNCRC?

The UNCRC is an international treaty signed by
196 countries, which outlines the fundamental
rights of every child, regardless of their race,
religion or abilities. The UNCRC has 54 articles
that cover all aspects of a child’s life and set out
42 rights for every child. It sets out the minimum
standards expected for the treatment and
protection of children. The UNCRC is the most
widely ratified human rights treaty in the world,
reflecting the wide acceptance of its
importance.

The UK Government ratified the UNCRC in 1991,
and in doing so committed to its
implementation. This includes the commitment
in Article 4 that:

‘States Parties shall undertake all appropriate
legislative, administrative, and other measures
for the implementation of the rights recognised
in the present Convention.’

The Committee on the Rights of the Child has
highlighted incorporation of the UNCRC into
domestic legislation as a key obligation of State
Parties to the Convention. Each time the
Committee has examined the periodic reports of
the UK State Party on the implementation of the
UNCRQC, it has expressed concern that the
Convention has not yet been incorporated in the
UK and emphasised that this must be rectified.

What is incorporation?

In 2003 the UN Committee on the Rights of the
Child (the Committee) released its General
Comment 5 on the ‘General measures’ required to
be taken by governments to implement Article 4 of
the UNCRC. These are splitinto three areas:

1. Legislative measures

States Parties need to ensure, by all appropriate
means, that the provisions of the Convention are
given legal effect within their domestic legal
systems. All relevant domestic law, including local
or customary law, must be brought into compliance
with the Convention. Incorporation is fundamental
to giving the UNCRC legal effect and should mean
that the provisions of the Convention can be
directly invoked before the courts.

2. Justiciability of rights

In addition to ensuring that all articles of the
UNCRC are given legal effect through domestic
legislation, this to be meaningful also requires
effective remedies to redress violations.

3. Administrative measures
The Committee has outlined a range of measures

including a national strategy, children’s budgeting
and training in children’s rights.


https://www.niccy.org/

Despite the fact that courts in the UK may be
persuaded by the UNCRC when making legal
judgments, they are not bound by it. This means
that courts may make decisions that are
incompatible with the UNCRC.

Incorporating the UNCRC into domestic law is a
key step towards realising children’s UNCRC
rights and is a critical step to improving
outcomes for all children and young people in
NI. While this would potentially provide new
avenues for strategic litigation to support
children’s rights, evidence from other
jurisdictions where the UNCRC has been
incorporated indicates that the number of new
cases hasn’t been significant. Instead, the main
impact has been in the mainstreaming of
children’s rights into government policies and
procedures, supporting proactive approaches to
their implementation. Children most at risk
including those in poverty, with disabilities, in
care, or from minority backgrounds can benefit
most from incorporation.

There are a range of ways that the UNCRC can
be incorporated into domestic legislation.
Firstly, this can be either ‘direct’ (whereby the
UNCRC is “fully transformed’ into domestic law
at either legislative or constitutional level) or
‘indirect’ whereby legal mechanisms give the
UNCRC some effect in the domestic legal order.
The UNCRC can also be ‘fully’ or ‘partially’
incorporated, depending on whether all articles
are included.

As the UNCRC is a set of minimum standards for
the treatment and protection of children, NICCY
is calling for full and direct incorporation for NI
to meet the obligations of the UNCRC and to
ensure itis fully implemented.

Why Now?

By ratifying the UNCRC in 1991, the UK
Government has an obligation to incorporate it
into law, and this responsibility also falls on the
devolved governments, including the NI
Executive. Despite no progress in this regard for
around 30 years, in December 2023 the Scottish
Parliament unanimously passed the UNCRC
(Incorporation) (Scotland) Act, and in doing so
was the first devolved government to incorporate
the UNCRC. This was a historic moment for
children, young people and all those that
advocated for incorporation, and demonstrated
the Scottish Government’s commitment to
making Scotland ‘the best place to grow up’. The
Scottish Act means that public authorities have to
take action to fully embed children’s rights into
their policies and practice and children can take
legal challenges when their rights are breached.

Following the periodic review of the UK State
Party in 2023, the UN Committee’s Concluding
Observations recommended that the UK State
Party ‘strengthen its efforts to fully incorporate
the Convention into national legislation in
England, Wales, NI, the overseas territories and
the Crown dependencies and conduct a
comprehensive review of all legislation to align it
with the Convention and address any
inconsistencies’.

Incorporating the UNCRC into domestic law
presents a significant opportunity to strengthen
the rights and wellbeing of children and young
people across Nl. In addition to raising awareness
of children’s rights among public bodies and
decision makers, it will also provide a practical
and measurable framework for ensuring that
these rights are embedded into everyday policy
and legislation.




Incorporation would have a transformative
impact on the development of law and policy by
ensuring they are in line with the UNCRC, the
minimum international standards for children
and young people. It would offer mechanisms of
legal clarity and accountability and create a
clear line below which no government decision
or policy should fall, while also offering children
and their families a meaningful route to redress
when their rights are breached. It is important to
note that in jurisdictions that have incorporated
the UNCRGC, it has been found that it did not lead
to a significant increase in court cases. Rather
the UNCRC was cited in cases that would have
proceeded to court regardless. This enables
children’s rights to be properly considered
during these proceedings, without increasing
litigation.

Incorporation can assist in getting things right at
the earliest stage. This would not only prevent
harm and protect the rights and wellbeing of
children and young people but could reduce
reliance on costly crisis services like emergency
healthcare, social care, and the justice and legal
system.

Itis critical that the NI Assembly progresses
legislation to incorporate the UNCRC as a matter
of urgency. Full and direct incorporation of the
UNCRC into domestic law would be the most
significant step we can take to protect, respect
and empower children and young people.

What do our children and young people say?
In our recent engagements with children and

young people, they have spoken about the
importance of UNCRC incorporation in NI:

“Enshrining the UNCRC in law is essential for
equity in enforcing children’s rights,especially
in a divided society.”

-Young person, Road to Rights event, Belfast

“Your voice is being shadowed under adult’s
voices, but you could have even better ideas, but
the stereotypes are making us not heard.”
-Young person, Road to Rights event,
Magherafelt

“UNCRC Incorporation is important. Rights
conversations have to keep happening.”
-Young person, Road to Rights event, Newry

“If the UNCRC is incorporated into law, | will feel
the government has my back, and can truly trust
in my politicians to have my best interests at
heart.”

—Young person, NICCY Youth Panel

“Protection of our childhoods, our children’s
childhoods and their children’s childhoods,
that is what the incorporation of the UNCRC
into law can enable.”

—Young person, NICCY Youth Panel

"By incorporating children’s rights into law, you
will be better protecting them and, by doing so,
you would also be giving children a voice.
Empowering them. Allowing them to live better
and safer lives. The UNCRC should not be
something children and young people hope for, it
should be the foundations of everything for us."
—Young person, NICCY Youth Panel

“l need you to make the law stronger.”
-Young wheelchair user, Belfast

“It means people have to listen, not just pretend
to — nothing about us without us”
— Care-experienced young person

“Young people's rights need to be enshrined in
law.”

- All Party Working Group on Youth
Participation Report




Key asks for elected representatives

1. Introduce and debate an Assembly motion supporting the full
and direct incorporation of the UNCRC in this mandate.

2. Commit, in your manifesto, to incorporate the UNCRC into domestic
law in the upcoming Assembly and local government elections.

3. Support the full and direct incorporation of the UNCRC
into domestic law in NI in the next Assembly mandate.

NICCY can provide further information on any of issues presented and is happy to work with all
elected representatives to promote and safeguard the rights and best interests of all children in NI.

If you would like further information, or have any questions, please contact NICCY.

@nichildcom
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