CHAPTER TWO

Family Life and Alternative Care
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INTRODUCTION

The UN Convention on the Rights of the Child (CRC) makes extensive provision for the rights of
children and young people to a family, in the family, on family breakdown or if alternative care is
needed to ensure the child’s care and protection. Every child’s rights in these areas, as in others, must
be secured in full compliance with the Convention’s fundamental provisions of non-discrimination
(Art. 2), best interests of the child (Art. 3) and the right to be involved in decision making which
concerns the child (Art. 12). The European Convention on Human Rights (ECHR), incorporated into
domestic law via the Human Rights Act, 1998, also provides for the rights of children, their
parents/guardians and the state. Moreover, the European Court of Human Rights has supplemented this
protection in a detailed manner in numerous judgments on the right to respect for private and family
life protected by Article 8 ECHR. Together, the CRC and the ECHR not only set out the individual
rights of children and young people within the family, but also promote an active partnership between
them, their carers (generally parents) and the state.

This partnership approach is supported in Northern Ireland law by the Children (NI) Order 1995 (the
Children Order) and its guidance and regulations. The Children Order represented a root and branch
reform of the existing law relating to children between private individuals, usually parents/carers (the
private provisions) and between parents and the State (the public provisions). It was intended to be a
comprehensive legislative basis to guide decision-making about disputed family affairs and state
intervention in family life.

The CRC approach is also supported by Children’s Services Plans (CSPs), which have been developed
in all four Boards to implement the Children’s Services Planning Order 1998'. These CSPs are
explicitly committed to promoting children’s rights and family support through integrated approaches
to planning (McTernan and Godfrey, 2004). A similar position is anticipated in the Department of
Health, Social Services and Public Safety (DHSSPS) Strategy for Children in Need and the overarching
children’s strategy issued for consultation in November 2004 by OFMDFM (See Chapter 1). It is also
likely to be reflected in the work of the Standards Development Task Group of DHSSPS, which is
developing, focused, minimum standards for a range of care services, including those for children. The
partnership approach and the balance between the child or young person, their carer and the State has
been welcomed by most child care professionals (Pinkerton, 2003). However, there have been
reservations as to how effective the Children Order is in achieving its aims due to areas that it does not
cover, where it is inconsistent, or at variance with other legislation (e.g. adoption, mental health,
education), where there are limitations in the practices that have been developed to implement it, and
the adequacy of resources that have been committed to its implementation. How supportive, or indeed
aware, children and young people and their carers are of the aspiration to active partnership between
them and the state is not known (Higgins et al., 1997).

This chapter analyses the delivery of children’s rights as laid down in the CRC and the ECHR in
relation to family life and alternative care. The analysis draws on documentary evidence combined with
the perceptions of the participants in the research. It is informed by, and located in, local research
wherever possible but where relevant studies have not been identified national research has been drawn
on. It is divided into four main sections as follows: Everyday Family Life of Children, Children at
Risk, Children as Victims/Vulnerable Witnesses and Children in Alternative Care with sub-sections
under each. The structure of each section follows that described in the Introduction (page xv)? and
issues identified in each section are based on the common themes that emerged from the data with
selected quotes being used to illustrate these common themes.

EVERYDAY FAMILY LIFE

The Convention on the Rights of the Child recognises that the family is the fundamental unit of society
and that it is in the best interests of every child to grow up in a safe, secure family environment. For
this reason, several of the Convention’s provisions require the state to support the family so that it can
undertake its responsibilities to their children (Art. 18). However, the Convention also requires the
state to balance the right of the child to grow up in a family with the child’s right to be protected from

! Full title: The Children Order 1995 (Amendment) Children’s Services Planning Order (NI) 1998
? The reader is urged to read this introductory chapter in order to set the research in the broader context.
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harm. Thus, the CRC provides that children who are deprived of their family environment have the
right to alternative care, and that where they are separated from their parents and it is not contrary to
the child’s best interests, they have the right to maintain regular direct contact with their parents (Art.
9 CRC; Art. 8 ECHR).

The CRC does not define family life although the case law on Article 8 ECHR, which requires the state
to respect family life (in both abstaining from arbitrary interferences in the family and taking positive
action to support the integration of children into the family) makes it clear that family life is an
autonomous concept which includes all relationships between parents and their children, married or
unmarried, cohabiting or living apart, as well as those bound by close personal ties. It is a flexible
concept which has not yet been found to include same sex relationships, but it has been found to
include the relationship between a woman, her partner who was a female to male transsexual and the
child borré to them by donor sperm, (i.e. those involving social rather than biological ties), (X, Y & Zv
UK, 1996°).

There is no doubt that children’s rights must be protected and promoted within, as much as outside, the
family. According to the Committee on the Rights of the Child, Article 12 requires that children who
are capable of expressing their views have the right to do so and have those views taken into account in
decisions made about them. This applies to decisions made in the family, while Article 5 provides for
the principle of evolving capacity. This requires that the extent to which parents exercise the rights of
very young children on their behalf should diminish as the child grows in maturity and understanding
and is able therefore to exercise their own rights. Additionally, Article 16 protects the child’s right to
privacy within the family and home.

Everyday Family Life

Social, economic and political change has impacted on all aspects of family life. Such changes
invariably lead to differing demands being made of the family alongside changing expectations
regarding the quality of personal relationships within it. In Northern Ireland (NI), the vast proportion of
children grow up within a family whilst also living against a backdrop of the political conflict which is
experienced in a variety of ways. Despite the interest of local and international researchers, the direct
impact of this political violence on family life has not been well documented. There is some indication
that children who live in interface areas do not feel safe in their homes because of community tension
(Leonard, forthcoming), that some children and young people support the notion of cross-community
marriages but believe that this would involve the making of difficult choices (Leitch and Kilpatrick,
1999); and that negative attitudes towards ‘the other community’ are passed on from one generation to
another at an early age (Connolly, 2004; See also Chapter 1).

If little research has focused on the impact of ‘The Troubles’ on family life, even less has explored the
quality of family life in general in NI. Figures such as the fact that one in ten young people will run
away or be forced to leave home overnight before they are sixteen because of problems at home (Raws,
2001) and the difficulty that gay and lesbian young people have in ‘coming out’ to their parents
(Carolan & Redmond, 2003; Youth Action NI, 2003; YouthNet, 2003) suggests that family relations
are not always harmonious. This dearth of information on family life in NI means that it is primarily
from the school research carried out for this study that we are able to get a glimpse into what everyday
family life is like for children and young people living in NI today.

It is most probably significant that, in this research, a small percentage of children felt it important to
state that their family ‘was fine’ (5% of all those who gave responses relating to family/home life),
despite being asked specifically about aspects of home life that were unfair. Of the comments that were
made about unfairness in the home just under a third (29%) concerned not having a say in family
matters. This included personal matters such as how free time or pocket money was spent, what time
children had to go to bed, deciding what programmes to watch on television (it was invariably an adult
who had control of the remote control) and involvement in household chores (including babysitting).
Additionally, not having a say in more general family decisions such as decorating the home, buying
new cars, family holidays, financial decisions and moving house was also raised. These issues are
illustrated in the poster and in the quotes below:

*X, Y & Z vUk no 21830/93, Reports 1997-I no 35,p619,24EHRR 143
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"Kids are not asked if they want to move
house, they are just told. Children have
no say in where they move to. Children

Yau Buk have no say in how the house is
Wik wallpapered and which colour” (Boy, aged
15).
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However, the biggest issue raised by children and young people when asked about unfairness in the
family related to difficulties living with siblings. Here children complained about being treated
differently to their brothers or sisters or compared to them and/or that their siblings annoyed/picked on
them. One third (33%) of responses received in relation to the home raised the issue of sibling rivalry
with children aged 9-11 years being amongst the most likely age group of children to comment on this
matter. Typical statements made by these children included:

T am the oldest child in my family so if I fight with my sister I get in the most trouble even if my
sister start it " (Boy, aged 11);

"It 's unfair because my twins come in to me and my brother 's playroom and mess it up. Then my
dad says that me and my brother have to tidy it up and T am the only one ends up tidying up” (Boy,
aged 9);

“Sometimes I feel that because I am the youngest so much is expected of me. For example, I have
to be as smart as my brother and as good at drama as my sister is” (Girl, aged 11).
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When asked about the things they considered unfair in the home, one in five children (19%) raised the
issue of parents/guardians being over-protective in relation to not giving children enough freedom of
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choice. Because of their young age, many children felt that their view was either not sought, or simply
ignored or over-ruled in decisions taken by their parents. As illustrated in the following picture and
quotes, children were sometimes frustrated at the lack of independence afforded to them by their

parents/guardians:

"Sometimes parents don't try to see things
from your point of view. They believe because
they are older and more mature that they are
right which could lead to disagreements
instead of compromises” (Girl, aged 15).

"I think parents put too much pressure on us.
I know they try to do their best but
sometimes they look after us too much and
don't give us our freedom. They're always
worrying. I think children should do what they
want but learn from their mistakes" (Boy,

}%Tl ad Mmﬁ_‘L@L”’ - aged 13)

One other issue raised in relation to parents concerned the lack of time quality family time one or both
parents spent with their children. Although the issue of parents working too much was only referred to
by a very small number of children, the fact that it was mentioned at all suggests the importance of
family life to children and young people:

- ; | "My dad doesn't have

tQ 50 dinner  with  us
A) / because he works
\ o~ from early in the
' morning to late at
iy night.. T would like to
have a proper dinner
with my family” (Girl,
aged 10).

The fourth main concern, which children raised in their submissions about what was unfair in the home
related to the issue of privacy. Although only 8% of children raised this point it was clear that the
manner in which their private space was invaded was important to them (Art. 16 CRC; Art. § ECHR).
This included parents or siblings going into their bedrooms, looking at their mobile phones and/or
reading their diaries. One young girl, for example, talked of the personal (and emotional) importance of
writing her thoughts down in a diary but felt that she could no longer do so because as she stated:

"T love writing in school because that 's the only time I can really write what I feel and T once kept
a diary but I was betrayed when someone intruded on it. So I scrapped that idea. I think if I got
more chances to write I could say what I feel more” (Girl, aged 11).

The picture below illustrates another way in which young people felt that their privacy was encroached
upon. It also highlights the tensions families face in attempting to maintain their child’s safety in using
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the fairly new communication tool of the internet, whilst also giving them some degree of freedom and
privacy:

While the views of parents were not directly sought regarding family life many of the professionals
involved in the focus groups referred to the possible impact that the changing structure of family life
has on parents, the following being a typical quote:

“Families are getting busier, there's more stresses, there's more expectations, there's more
independence of children, children are growing up physically and emotionally more rapidly so those
things get to parents and contribute to relationships difficulties" (Professional Working with
Parents).

Additionally, the impact of long working hours as mentioned by some of the children in our schools
sample was also highlighted as a factor by the professionals:

"Parents with children under 11 years of age work the longest working hours in Europe - if parents
are being pushed more and more to work longer hours ... that 's bound to have a huge impact upon
family stability and in a way undermines the child's right to be part of a stable family and have
contact with parents" (NGO Worker).

Issues

e The children and young people in our schools-based research raised a variety of issues that
they were concerned about within the home/family, particularly in relation to Articles 2, 12
and 16 of the CRC, though how much they share these thoughts and feelings with their parents
remains unknown.

e How much children, young people and their parents or carers know about the CRC and
children’s rights within the family was unclear from our research and there is little knowledge
regarding the extent of this in NI as a whole. (See Chapter 1).

Comment

There is an extremely large gap in our knowledge regarding the extent of parents/carers and children’s
knowledge of their rights. Additionally we know little about what daily family life is like in NI for the
vast majority of children and young people. It is important that large-scale research into these questions
be commissioned in order to have a baseline from which to explore the strengths and difficulties of
everyday family life. Without such information it will be difficult to assess the impact of any wide-
scale children’s rights awareness raising campaign such as has been recommended by the Committee
on the Rights of the Child Concluding Observations in 2002 (UNCRC: 21).
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PARENTING: GUIDANCE AND RESPONSIBILITIES

State parties are required to provide appropriate assistance to parents and legal guardians in the
performance of their child-rearing responsibilities and take all appropriate measures to ensure that
children of working parents have the right to benefit from child care services and facilities for which
they are eligible (Art. 18(2) and (3)).

Context

The state has a duty to respect the rights and responsibilities of carers and support them in exercising
these. This includes provision such as maternity rights, paternal leave and early years provision, as well
as support for meeting the challenge of parenting in socially and economically deprived areas, which
are often also areas of sectarian conflict (Muldoon, Trew and Kilpatrick, 2000). Law, policy and
practice recognises the need to strike an appropriate balance between respecting the integrity of the
family and providing services and interventions for family support and child protection. This is
achieved through combining universal services such health and education with selective services such
as family support for ‘children in need’ and protection for those ‘at risk of significant harm’. There is
also a balance to be struck between family support and investigative child protection, which at present
continues to be weighted towards the latter. Responsibility for the development and delivery of
universal services lies with a number of Government Departments. Developing focused family policy
is the responsibility of the Family Policy Unit, DHSSPS, as is responsibility for policy in relation to
private law provisions such as domestic violence. Responsibility for children with disabilities or
mental health problems rests with the Disability and Mental Health Unit of DHSSPS.

Practice

Support for parents of children of pre-school age and after school provision has been expanded
significantly by the voluntary and community sector following an increasing emphasis on this area by
Government. For example, Sure Start is a government initiative, which operates across Northern
Ireland. The programme aims to achieve better outcomes for children, parents and communities by:
increasing the availability of childcare for all children; improving the emotional development for young
children; and supporting parents as parents and in their aspirations towards employment. (Sure Start
website, 2004). There are 23 Sure Start schemes operating in NI with approximately one-third of these
being in rural settings. The numbers of parents accessing the schemes varies according to location. The
schemes are multi-disciplinary and while they are based in disadvantaged areas they are aimed at all
families living in the catchment area; and their emphasis is on early prevention. In addition to Sure
Start there are many other family support projects which are being offered by the voluntary sector and
community groups including, Barnardo’s, Home Start, NCH, NIPPA, and Playboard to name but a few.
On occasions these NGOs work together as part of a Sure Start project. It is interesting to note that
Family Centres also provide a range of support services and resources to parents and children, but in
2000 had not increased in numbers (Higgins and Pinkerton 2000). Additionally, day care facilities for
children including registered child minders, playgroups, day nurseries and out-of-school clubs also
provide family support of one type or another. The majority of these are provided through voluntary
organisations, private companies or individuals as a business, community groups as co-operate
enterprise, or any of these bodies on a partnership basis. (Mooney et al., 2004).

Under Article 20 of the Children Order each Board has to undertake a triennial review of daycare and
child minding in its area and publish the results. Additionally, at Trust level there is a register of all
daycare and child minding providers but it remains difficult to get a comprehensive picture of the early
years provision since there is no centrally held directory. In light of this a much needed parenting audit
was conducted by the Parents Advice Centre (PAC), which identified that parenting services are
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extremely patchy in NI. Recently, NGOs have been particularly active in promoting and developing
parenting courses and PAC, in particular, provide a range of support for parents, including training on
alternatives to physical punishment. Other developments driven by PAC include the establishment of a
Parenting Forum. Furthermore, it is thanks to research conducted by PAC, in collaboration with Save
the Children (SC) that we have some insight into how parents and children perceive the job of
parenting, the range of essentials skills needed and the type and level of support that they require. This
report highlights amongst other things: the various limitations of statutory support for parents,
stigmatisation and statutory workers’ fixed ideas about parents; professionals not listening, lack of
information and lack of access; and problems with coordination and consistency in services. The
unevenness in provision of support for parents from the voluntary sector was also raised. (SC and PAC,
2003).

Despite the fact that family life in NI is lived against a background of political conflict support for
families living in areas most affected by that conflict has been extremely sparse, though the provision
of funding by the Victims Unit of OFMDFM has led to some developments in this area primarily by
NGOs. Most notable in relation to family life has been Barnardo’s Parenting in a Divided Society
project. This project has developed a comprehensive resource pack, ‘We’ Il never be the same’, which
is relevant to a ‘wide range of organisations concerned with children, young people families,
community and society’. (Barnardo’s, 2004). Additionally, the DHSS in collaboration with the four
Area Child Protection Committees have developed a Safe Parenting Handbook, which is to be launched
shortly

Issues

e There is a lack of access to and evaluation of, early years preventive work, including out of
school
provision, especially in rural areas. Associated with this is the need to raise awareness among
government and society at large as to the importance of an early intervention strategy “... that
's one of the most pressing issues, ...... it's about getting the wider public to say we accept
that there needs fo be this preventative early intervention work, it needs to be
supported” (Statutory Sector Representative).

e There needs to be greater promotion of family and community-based anti-discriminatory
practices to enable NI families and society to move beyond sectarian divisions and political
violence.

e In relation to positive parenting, a concern consistently raised by many of the interviewees
was the lack of awareness raising programmes from Government, or any real lead on the issue
of physical punishment (see further below).

e  While there are schemes to support parents, concern was expressed that access to these was
not evenly distributed across NI. Furthermore, support for certain parents was seen as
inadequate, especially parents who work, young single parents and those with a child with a
disability.

Comment

Currently, there is no one over-arching family strategy, though the Family Policy Unit has informed the
research team that work has commenced on its development. Support for the family will also have to be
central to the overarching Children’s Strategy and the Strategy for Children in Need, which are also
currently being drafted (See Chapter 1). Policy commitment in this area must be matched with
increased resource allocation and appropriate development in service delivery structures and practices.
In addition, particular attention needs to be given to gaining the active support of children and young
people, along with their parents and carers, based on an informed understanding of parents’
responsibilities in providing direction and guidance to children and young people in the exercise of
their rights under the CRC. The principle of evolving capacity is key here.
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CHILDREN AND YOUNG PEOPLE WITH ADDITIONAL NEEDS

In addition to non-discrimination in the enjoyment of rights, Article 23 CRC recognises that children
with

disabilities and special needs have the right to special care to help them enjoy a full and decent life in
dignity and achieve the greatest degree of self-reliance and social integration possible. In advance of
the long-awaited UN treaty on people with disabilities, attention is drawn to the more detailed
standards as set out in UN Standard Rules on the Equalisation of Opportunities for the Disabled.

While the majority of children and young people will not face major difficulties in family life some
will have exceptional adversities to overcome. These can come in a range of forms which make
children particularly vulnerable and may place them at risk of discrimination in the enjoyment of their
rights, such as children and young people with mental ill-health needs, those with a disability, or young
carers. Some of these young people, including minority ethnic communities, Traveller children, or
stigmatised social groups such as lesbian, gay, bisexual and transgendered (LGBT) young people, face
multiple and long term problems. In such instances, these young people require additional support to
help them overcome disadvantage, discrimination and racism. In other cases, the difficulties may not be
so complex and may represent once-off difficulties (for example, the death of parent) but nonetheless
these young people and their families may need appropriate support to come through difficult periods
in their lives.

Given the wide range of groups of children and young people who are vulnerable and at risk of not
enjoying their rights on an equal basis, especially in relation to family life, it is impossible within the
confines of this report to cover all instances and therefore three key groups have been selected; young
carers, children who are bereaved and children with disabilities. These were identified on the basis of
exploratory discussions with NGO and statutory representatives who were asked to highlight particular
groups of children and young people whom they felt had difficulty in accessing their rights especially
in relation to family life.

Young Carers

Young carers can be defined as children and young people who are the main carers of a sick or
disabled parent or sibling. They therefore take on a role not usually assigned to young people,
which immediately make their life experiences different to their same-aged peers. There are no
official figures on the number of young carers and it is difficult to estimate this particularly since
families often keep silent about the problem for fear of separation, guilt or pride (NCH website). In
the absence of official figures the Carers National Association has estimated there to be between
15,000-40,000 young carers across the UK with the average age being 12 years, though the range is
from as young as three years. Most of the available research has been conducted in England though
there has been a recent study in the Republic of Ireland (Gilligan and Halpenny, 2004) and a small
small-scale qualitative study in NI (Leonard and Davey, 2001b). When the findings from these
studies are combined the picture that emerges is one of a young person who has to grow up fast, but
who often report that this experience can be a rewarding one. Many young carers take pride in the
fact that they are able to give support to a parent in need. However, being a young carer can make
serious physical and emotional demands on the individual who will take on tasks such as
housework, cooking and bathing their sick and/or disabled relative. The physical and emotional
strain is sometimes too much; many suffer depression and report feeling lonely and isolated.
Missing school is also common and 25% of young carers leave school with no GCSEs, as a result
they are more likely to be unskilled and do not obtain vocational qualifications, which has serious
consequences for their work and life opportunities as they mature (Eley, 2004).

The lack of support was also an issue for the young people in the aforementioned research, and there is
clearly a need for services such as respite care, counselling, advice, and social and leisure pursuits for
these young people.

The NCH is one of the main providers of projects for young carers in Great Britain and these offer:

e a break from caring and an opportunity to meet and make friends with others in the same
situation;
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organised activities and outings (such as trips to the cinema or football games);

professional help with one-to-one sessions with project staff;

advice on accessing practical support, grants and funds from social service departments, health
authorities and other agencies

In NI there are three HSSTs based young carers projects in the SHSSB, one of which is run by NCH.
These are designed to support young people in their caring role, help them enjoy life like any other
child and ultimately help keep families together. Based on experience in other areas and on research it
is estimated that around 23% of the under 18 population in the SHHSB live in households where one or
more family members is hampered in daily activities by chronic physical or mental health problems,
illness or disability. The value of such projects can clearly be seen by the comments of the young
people who attend them and the staff who facilitate them.*

"Here I can just relax without having to explain anything - everyone here understands what being
a young carer means.” (Young carer, aged 11);

"I wouldn't have coped at all without the project and I don' t know where I' d be without them.”
(Young carer, aged 16).

The submission (2001d) by the Children’s Law Centre (CLC) to the proposal for a Carer’s and
Disabled Children’s Bill proposes that a multi-disciplinary approach should be taken in relation to the
development of clear protocols between agencies so that children’s rights in this area can be protected.
Furthermore, it highlights many additional needs and raises the key issues in relation to young carers.
Such proposals need to be moved forward urgently so that progress can be made on supporting all
young carers and not just an isolated few. If these young people are to enjoy their right to family life
then they must be seen as a priority:

“The most important thing we can do here is give young carers the time and space to be children
again” (Young Carers Project Manager).

Children who are Bereaved

The death of someone close to a child or young person can have a profound and devastating impact,
particularly where the death of a parent or sibling is concerned. If not handled sensitively, grief of this
nature can have traumatic ramifications in the making and maintaining of relationships in adulthood
(Ryan, 2000). The experiences of children who are bereaved are best told through their own words and
the following is based on quotes from children who were attending Barnardo’s Service for Bereaved
Children’ and the NICCY schools research:

Children often blame themselves for the death of someone close: 'It is my fault my mummy died..I
was messing about and she told me to keep quiet. T was cheeky fo her.. the next night she died"
(Girl, aged 12);

Changes in the family home are also extremely difficult for children to cope with or understand: * Our
home used to be a happy one, now we fight all the time. My mummy doesn't make dinners anymore
and goes to bed at 8 o' clock” (Girl, aged 13).

Additionally, because the entire family may find it difficult to cope with the grief the child’s distress
may go unnoticed or unattended to: "My mum and dad argue all the time since my brother John
killed himself. They blame each other and I blame myself” (Boy, aged 14). Sometimes adults may
decide not to tell children the truth about a death feeling that it is too painful, and frequently the views
of children are not sought with regard to funeral arrangements and events subsequent to the death. The

hurt, anger and distress that this causes for the child in question is very real "I can cope with the truth

* Quotes taken from research with young carers who attend NCH provision and the providers of this
provision
> Consent from the children to use the quotes was sought and granted.
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- I wish they hadn't lied to me" (Boy, aged 9). A small but significant number of children raised this
issue in the NICCY schools research. For example, one child (aged 11) drew a picture of an angel with
a question mark over the face and wrote beside it, "My baby brother died when he was born and T
don't even know what he looks like..."
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An NGO worker summarised these concerns regarding children who experience bereavement as
follows:

“Children who are bereaved are frequently ignored, not seen and forgotten about and people do
not realise that they have very specific needs. Social services and health authorities feel that
they are not high risk enough to be given priority but they end up as this - there is a great need
for more preventative work so that we don't end up with young people who have serious mental
health problems as a result of childhood bereavement “.

The need for early preventative work is clearly key to allowing the child who has been bereaved to
have a voice in matters affecting them and to prevent long term problems. Such preventative work can
take a variety of forms, including information leaflets on the grieving process (which is sometimes all
that is needed), telephone advice and one-to-one counselling. To be effective, however, this needs to be
child appropriate and accessible to children in these situations.

Children with Disabilities

Unlike the previous two categories of children with additional needs, detailed legislative and policy
provision regulate and guide the provision of services for children with disabilities, much of which is
directed towards the social inclusion of these young people. However, the implementation of some of
this policy has been fragmented and lacks a coordinated approach. A review of Mental Health and
Learning Disability has recently been completed and the final report is awaited. In relation to access to
family life for children with disabilities, the research is said to be skewed towards seeking the parent’s
perception of this, rather than the child’s. This is perhaps understandable given the communication
difficulties that might be encountered with children with learning disabilities. However, the use of
creative techniques, and especially artwork, is a means of communication, which can allow such
difficulties to be overcome, as demonstrated in the current research.

The issues raised regarding family and home life by the young people with learning disabilities in the
research were similar to those raised by all children and included concerns around unfairness in the
home in terms of lack of say in personal decisions such as bedtime, coming in from playing and
household chores. Similarly, the same points as were raised in the mainstream schools regarding
siblings “picking on” or “bossing them" or using their things without asking permission and parents
shouting at them and giving them orders were also mentioned. However, one issue, which appeared to
concern a small number of young people with learning disabilities, as opposed to those in mainstream
schools, was the level of noise in the home, which, they said, kept them awake.
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When teachers working with these children were asked about areas in which they felt children’s rights
may be ignored one person, in particular, raised the question of parents being over-protective (a point
made by children themselves in mainstream schools) and how this in many ways infringed upon their
rights (especially Art. 12). "Special children seem to be the most vulnerable because sometimes
even their parents don't respect their rights!” (Educational Professional). This raises a question
about the issues of independence and evolving capacity as the children approach adulthood. Many of
these young people tend to socialise with their peers from special schools and thus have few friends
close to home and little access to social networks. This results in them being excluded from social
activities with their same-aged peers outside school and there is a danger of them becoming
increasingly isolated socially once they leave school (Kilpatrick and McClinton, 2004).

Monteith et al., (2002) and Kelly (2002a) explored the views of children with disabilities and parents in
NI. Findings from these studies indicate that parents often do not appreciate the extent of their
children’s awareness of being different to others. Furthermore, it was rare for families to discuss a
child’s disability with them. Small scale unpublished research by McCann (1998) describes the family
experiences of brothers and sisters of children who are learning disabled, which are primarily positive,
though some frustrations are expressed. On the basis of such findings, and as recommended by
Monteith and Kelly practical support and information on how to guide children through the experience
of growing up with a disability should be provided to appropriate families. Additional support should
be offered to help overcome the barriers to inclusion that may be encountered.

Given the difficulties in communicating with children with learning disabilities it would seem
important that those working with this group of young people should have specialist training focused
on the ways in which it is possible to ensure that the voice of children with disabilities are heard. As
one educational professional put it: * all children need to be listened to and [have their] concerns
acted on in an appropriate way" (their emphasis). (See also Chapter 5: Education)

Comment

Due to a lack of systematically gathered and collated information on the extent and effectiveness of
both existing services and need, it is impossible to determine whether the rights of vulnerable children
and their parents are being met and whether these rights are enjoyed without discrimination. Planners at
all levels are increasingly aware of this problem and the Children’s Services Planners, in particular, are
working to find solutions to the conceptual and technical problems involved, (for example there is
ongoing work to create a register of children with disabilities to inform the service planning process),
but there is no room for complacency. There is an urgent need for this issue to be addressed in a
holistic manner so that a comprehensive picture of the situation faced by all vulnerable children and
their families in NI can be drawn. Only then can those groups for whom access to family life is
problematic be identified with a degree of certainty.

CHILDREN AT RISK

While many children grow up in safe and secure family environments unfortunately this is not always
the case. Some children face violence, abuse or neglect and in such cases the State has a duty to
intervene to safeguard and promote the best interests of the child. Sometimes this interference requires
HSS Trusts to acquire parental responsibility for children and court proceedings ensue between the
Trust and the parents. Despite the extremely wide range of issues that arise in this area, extensive
interviews conducted for this research with statutory and NGO representatives and workers requires
that the issues of physical punishment and child protection procedures are worthy of special attention.

Article 19 CRC provides that:
“State Parties shall take all appropriate legislative, administrative, social and educational measures to
protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent

treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person who has the care of the child.”
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Under Article 8 ECHR, any intervention in the family to protect the child must be proportionate to the
aim to protect the child’s interests and well-being and must also be carried out without discrimination
and with due attention to procedural safeguards. Considerable ECHR case law exists on where the
delicate balance lies between respecting the integrity of the family (and the child’s right to grow up in
it) and protecting the child’s rights and interests (Kilkelly, 1999, 2004). Adherence to procedural
safeguards are paramount and require, inter alia, that the parents enjoy effective involvement in
decision-making processes at all levels (Art. 8 ECHR), and that due process applies throughout (Art.
6). Cases involving children must be expedited with due care and decisions must be taken based on
evidence compiled by competent authorities. Children must be heard as part of this process (Art. 12
CRC). The state also has obligations to provide victims of abuse and neglect with support and
treatment, and has a duty to identify and punish those responsible for the abuse. (Art. 39 CRC).

Physical Punishment

The Committee on the Rights of the Child has expressed the firm view that the physical punishment of
children is contrary to Art. 19 and recommended in the Concluding Observations of both 1995 (31) and
2002 (36-38) that the UK abolish the physical punishment of children including in the family. Both the
Committee and the European Commission on Human Rights (A v UK, 1998)° have criticised the vague
nature and inconsistent application of the defence to assault, i.e. where the punishment complained of is
argued to constitute ‘moderate and reasonable chastisement’.

Physical punishment remains an issue in NI despite several publications and calls for action by NGOs
who have already raised the issue with the Commissioner for Children. A public consultation was
carried out by the Office of Law Reform (OLR) in 2003, but no clear consensus on the issue of legal
reform emerged and the majority of individual respondents remained unconvinced of the need for
change. However, there was consensus about the need to develop measures to support parents and
parenting (OLR, 2004). Several of those interviewed for the current research questioned whether the
general public was sufficiently aware of the damaging and detrimental effect that such punishment can
have on the lives of children to enable them to make an informed judgment on the issue. The current
awareness raising work that NGOs such as PAC, Save the Children and Positive Parenting are doing in
this area will, it is hoped, have a significant impact. The unequivocal view expressed by the vast
majority of children, young people and adults spoken to for this research was that all forms of physical
punishment should cease.

Child Protection

There are primarily two types of referrals to social services in respect of children in need: firstly
‘children in need’ under Article 17 of the Children Order where extra family support or the provision of
services is required to meet their needs and, secondly ‘children in need of safeguarding’ referrals under
Article 66 of the Children Order where the child is suffering or likely to suffer significant harm.
Children in need referrals accounted for 54.9% of all referrals to social services in 2001/02, while
children in need of safeguarding referrals accounted for 25.5% of all referrals in the same year
(Mooney et al., 2003).

The duty of child protection agencies to intervene where a child is suffering or likely to suffer
significant harm and the range of legal orders available to safeguard children are set out in Parts V and
VI of the Children (NI) Order. Guidance on managing child protection cases is provided in Co-
operating to Safeguard Children (2003) and in November 2003, Draft Standards for the Inspection of
Child Protection Services were issued by SSI (2003c¢) to establish criteria against which the inspection
of a range of child protection services could be measured. Each Trust is expected to adhere to the
guidance set out in Cooperating to Safeguard Children, including carrying out an initial assessment
within seven days of a referral being made. Regional Area Child Protection Committee (ACPC)
procedures, which develop the guidance in Co-operating to Safeguard Children, will be launched in
April 2005. Additionally, each Trust has a range of policies and procedures with regard to assessment,
case planning, case management and recording of cases, which are disseminated as guidance to their
family and childcare social workers. There are also a number of bodies, which have been established
with a remit to assess and promote better child protection services including the Child Protection Panel

® A v UK, no 25599/94, Reports 1998-VI no 90, para 21
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(CPP) within each Trust and the ACPC within each Board. In 2002 in response to a Private Members
Bill to regulate ACPCs (which fell due to the Assembly suspension), DHSSPS established the Child
Protection Advisory Group (CPAG) comprised of key agencies and professionals to act as a high level
advisory body on regional child protection issues. These various committees, panels and agencies are
generally keen to re-focus the service delivery culture from one, which is crisis driven and procedural-
led to one, which is outcomes focused with an emphasis on quality. (WELB, Children’s Services Plan
2002-05) The fact that so many boards and committees have a remit for child protection highlights the
seriousness with which the issue is viewed’

Practice

There has been a steady increase in the number of children and young people who are dealt with
through the child protection system. According to the Children Order Statistical Bulletin 2003, the
number of children whose names are on the child protection register rose by 16% (1,386-1,608)
between 1998 and 2003. Three out of four of these children are aged under 12 years and 40% have
been on the register for a year or more. The reasons for inclusion on the register in 2003 ranged from
neglect (40.5%), physical abuse (23.5%), sexual abuse (11%) and emotional abuse (14%) to a
combination of these reasons (11%). There are many factors that may play a part in the increase in the
number of children whose names are included on the Child Protection Register but it is important to
note that this is more likely to indicate a growing awareness and concern of the issues surrounding
child protection and continually improving guidance, and procedures rather than necessarily an
indicator of an increase in child abuse.

There is no overarching regional policy regarding the management of child protection issues and
structural arrangements vary across Trusts. However, within each Trust all child protection referrals
will be screened and prioritized in one way or another, though there are variations across Trusts in the
models used. Furthermore, concern (supported by other research e.g. Spratt, 2000) was expressed by
several of the interviewees that the perception of significant harm differs from one case worker to
another and can vary with personal prejudices. It was argued that this lack of consensus might
contribute to regional variations:

"There are differentiations across the different Trusts. North Belfast might deal with a majority
of neglect cases whereas another Trust might deal with mostly emotional abuse so the criterion
for significant harm could well differ based on regional circumstances like the level of social
deprivation” (Child Protection Professional)

Where the case reveals or suggests significant harm to a child then there is an obligation under Co-
operating to Safeguard Children for that child to be seen and spoken to within 24 hours of the referral
having been made. There is not this requirement for cases deemed non-urgent at the point of initial
referral and while not considered appropriate practice there is some anecdotal evidence that some of
these cases due to pressures at a local level are classed as ‘family support’ and placed on a waiting list.
In relation to this point some concerns were raised by NGOs about the possibility of what may be in
fact some unallocated child protection cases. None of the Boards has raised this issue with the
Department and there are no published statistics to determine whether or not there is a problem. One
possible way of addressing this issue is the New Beginnings Initiative of the Western Board, which has
a heavy focus on multi-disciplinary training and co-operation in terms of the appropriate referral of
child protection cases. While this may be a promising approach the model is in its infancy and needs to
be carefully and rigorously evaluated before being more fully implemented. Another alternative, which
was put forward by some interviewees, was for ACPCs to establish mechanisms to ascertain if there
were unallocated cases, which could be reframed as family support and thus downgraded. However,
this suggestion does not take cognizance of the Laming Report in which it is stated:

7 A range of professionals work in child protection including those from PSNI, Social Services and
NGOs. The generic term ‘child protection professional’ therefore is used to refer to those interviewed
in respect of their work in this field.
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“I also have evidence that the downgrading of cases to the status of Section 17, and afterwards
closure, was becoming an attractive option to childcare teams struggling to deal with what they
perceived to bean ever-increasing number of child protection referrals,........... ” (para 17.102)

“this approach to the use of Sections 17 and 47 (Articles 17 and 66 of the Children Order) can
only be described as dangerous... sections 17 and 47 of the Children Act 1989 are used simply to
identify the part of the Act which is used and is not a justification for inactivity” (para 17.108).

Clearly a thorough reading of the Laming Report would be essential before any decisions were taken
regarding this issue.

Referrals confirmed as being of a child protection nature are generally subject to case conferences,
which are attended by the social workers, the child’s parents, a police officer and any other involved
professional including doctors, health visitors and teachers. Young people also have a right to attend
their case conferences but this is not advised for children under 12 years of age. In such instances the
guidance suggests that the Chair of the case conference should make a decision based on the best
interests of the child. Though this is not open to individual interpretation differing opinions as to its
value were expressed by interviewees in this research, for example:

"Personally I don't support the presence of children at case conferences. This is not that they
should be denied this right but on the basis that these meetings are not therapeutic and can often
be unpleasant and traumatic for the child” (Child Protection Professional).

In order to address such problems it is important to ensure that children and young people, as well as
professionals, receive adequate support and training to ensure that the situation is dealt with in an
appropriate 